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FLORIDA STATE BAR ASSOCIATION AND CONFERENCE OF DELEGATES OF LOCAL 
BAR ASSOCIATIONS TO MEET IN ORLANDO APRIL 10TH, 11TH, AND 12TH 


At a meeting of the Executive Council of the Florida State Bar Association held in Orlando on February 
8th, the 1930 annual meeting was set for April 11th and 12th. President Maguire has set the date for the 
Conference of Delegates from local bars for April 10th in the same city. The Angebilt Hotel will be head- 
quarters. All meetings of both the Conference and the Association will be held in Orlando’s splendid new 
Chamber of Commerce building, only about two blocks from the convention headquarters. 

The Council went over the tentative program with President Maguire. The March issue of the Law Jour- 
nal will carry the full program for the Association. 

Except for an address by Prof. Clifford W. Crandall of the Law Department of the University of Florida, 
the Conference of Delegates will give all of its time to a discussion of a proposed revision of the chancery 
procedure in this state. The consolidated committee made up of the Association committee on Judicial Admin- 
istration and Legal Reform and the special committee appointed at the Lakeland Conference headed by Mr. E. 
J. L’Engle of the Jacksonville bar, has given much study to this question and will present definite proposals 
for a thorough revision of the chancery rules and procedure. Besides Mr. L’Engle, the committee as it is now 
constituted, is composed of James E. Calkins, Miami; Paul D. Barnes, Miami; Judge C. E. Chillingworth, 
West Palm Beach; M. D. Marmichael, West Palm Beach; Hal W. Adams, Mayo; W. B. Davis, Perry; Geo. C. 
Bedell, Jacksonville; E. P. Axtell, Jacksonville; and James F. Glen, Tampa. 

The Council named the following as delegates at large from the Bar Association to attend the Conference 
of Delegates: John B. Sutton, Tampa; E. J. L’Engle, Jacksonville; W. H. Watson, Pensacola; Judge A. J. Rose, 
Miami; and Sen. T. G. Futch, Leesburg. 

The following new members were elected to membership in the Association: Stuart B. Warren, St. Peters- 
burg; Thomas J. Ellis, St. Petersburg; John J. Kindred, DeLand; Ella C. Kindred, DeLand; David W. Palmer, 
Jacksonville. 

Those desiring to make hotel reservations for the convention will write Maxwell W. Wells, State Bank 
Bldg., Orlando, chairman of the Hotel Committee. 

Ed. R. Bentley, Secretary. 


NEW MEMBERSHIP ROSTER TO BE PUBLISHED IN THE CONVENTION NUMBER OF 
THE JOURNAL 


The Secretary’s office is busy preparing a revised roster of the membership of the Florida State Bar As- 
sociation to be published in the Convention Number of the Law Journal. : 

Only those members who have paid their 1929 dues to the Association will be carried on this list. Because 
of the heavy cost of publishing and mailing of the Law Journal to each of the members of the Association it 
becomes imperative that members be dropped from the roll when they become delinquent. 


If you are in arrears with your dues, write the Secretary-Treasurer at Lakeland enclosing your check for 
$7.50. 


4 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL” 


FLORIDA STATE BAR ASSOCIATION 


President 
Raymer F. Maguire, ~ 
Orlando, Florida. 


Bradenton, Florida, 
January 1, 1930. 


Hon. Raymer F. Maguire, 

President of the Florida State Bar Association, 
Orlando, Florida. 

Dear Mr. President: 

Your committee on American Citizenship report 
their activities for the past year and make recommen- 
dations as follows: 

1. The committee consists of G. B. Knowles, Chair- 
man, Bradenton; W. T. Harrison, Circuit Judge, Bra- 
denton; Sumter Leitner, Arcadia; G. Edwin Walker, 
Bartow; and H. S. Sawyer, Sarasota, Florida. 

2. Two meetings have been held and each was well 
attended. The chairman has had the advantage of con- 
stant counsel from Judge W. T. Harrison, and has 
been in communication by correspondence with all 
members of the committee. All communications and all 
requests for action were compiled with cheerfully. 

3. The President submitted to our committee five 
papers on the American Constitution written by stu- 
dents of Florida colleges, and entrusted to us the duty 
of choosing the winning paper, for which a prize of 
$100.00 has been offered. Every member of the com- 
mittee read and graded these papers and we then met 
for consultation and award. The prize was awarded to 
Mr. G. C. Young of Miami, Florida, a student at Stet- 
son University. The winning thesis was published in 
the Florida Bar Journal in October, 1929. The article 
as published did not sufficiently identify the writer 
and its object in our association activities. 

4. The committee has planned and is promoting 
the observance of Citizenship Week in Florida for the 
week of February 16 to 22. Local associations, public 
schools, religious organizations and the press are being 
invited and urged to make this observance a success 
by promoting better citizenship. We can report consid- 
erable activity already under way on this project and 
hope for beneficial results. The program is one fos- 
tered and carried on exclusively by our association, its 
subsidiaries and members. We ask permission to make 
a supplemental report as to the success of our efforts 
on this matter. 

5. Because of the paucity of funds in the associa- 
tion treasury, the expenses incident to the work of 
this committee have been defrayed by its members. 

6. RECOMMENDATIONS: 

We recommend: (a) That the prize for the best 
paper on Citizenship be continued and that all white 
colleges of the State be urged to compete. 


Secretary-Treasurer, 
Ed. R. Bentley, 
Lakeland, Fla 


(b) That two smaller prizes be made available to 
the other schools of the State, on a similar basis, one 
for pupils in white high schools and one for pupils in 
colored schools. 

(c) That “Citizenship Week” be made an annual ob- 
servance in the association and more publicity given to 
the civic services of members of the legal profession, 
with every encouragement that more services of that 
nature be so rendered. 

(d) That this, and other committees, be allowed to 
use the “Journal” to carry their program to the mem- 
bers and local associations. This privilege has been ac- 
corded our committee. 

7. We thank you Mr. President, for the honor you 
have conferred on us in our appointment to this com- 
mittee, and for your earnest co-operation and counsel 
in our several undertakings. 

We wish to express our appreciation for courteous 
and kindly co-operation from Mr. J. C. Cooper, Jr., 

(c) That “Citizenship Week” be made an annual ob- 

Respectfully submitted, 

COMMITTEE ON AMERICAN CITIZENSHIP, 


Mr. J. C. Cooper, Jr., Editor, 

Florida State Bar Association Law Journal, 
Box 223, 

Jacksonville, Florida. 

Dear Sir: 

Apropos to your inserting in the last edition of 
the Bar Journal the Commissioner of Internal Rev- 
enue’s letter of November 13th, 1929, relative to Sec- 
tion 3186 Revised Statutes, Revenue Act of 1928, con- 
cerning Federal Liens for taxes, permit me to submit 
the following in the hopes that the Florida Bar Asso- 
ciations might, if possible, suggest by resolution their 
recommendations for amplification from the Treasury 
Department of this Section, wherein its present effect 
is causing considerable handicap to many property 
owners and mortgage holders in the State of Florida 
and elsewhere. 

I have devoted considerable time at Washington 
to securing correction of the unfair operation of this 
regulation, and at present have proposed legislation on 
the matter invoked. ; 

There has been and is now too great an economic 
and financial loss to countless property owners, mort- 
gagees and taxpayers by reason of the conflict in the 
operation between subdivision paragraphs C-1 and 
C-3 of Section 3186. 


ow 


The Commissioner of Internal Revenue cannot now 


By G. B. Knowles, Chairman. a ju 
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grant prompt relief to inferior Federal tax liens under 
these two sections for the following reasons: 

In the first place a complete release of the entire 
Federal lien against any taxpayer against whom a 
prior lien exists, such as a mortgage of record, natur- 
ally wipes out the benefit of such Federal tax lien 
against such taxpayer prior to its normal statutory 
period, but when it comes to Section C-3 wherein a par- 
tial discharge of any part of the property can be giv- 
en, the Commissioner encounters the problem of not 
being able to even grant such release, however meri- 
torious, unless property remains in the hands of the 
taxpayer in a sum at least double the amount of the 
liability remaining unsatisfied, etc. This is where the 
handicap exists. 

For illustration, if a mortgagee whose mortgage 
against a party subject to Federal Income Tax Lien, 
is prior by right of date to execution and record to 
that of a Federal Income Tax Lien and taxpayer holds 
no other property, the burden is cast upon this mort- 
gagee to remove an inferior Federal Lien by one of two 
methods—either Federal Court foreclosure or com- 
promise settlement with the Government. In many 
cases the mortgagor is insolvent or has no prospects 
of paying his Federal Tax. 

The simple question showing the absurdity of that 
condition is why should a mortgagee as an innocent 
third party be put to Federal Court foreclosure pro- 
ceedings, or be compelled to offer compromise sums 
of money, for which he was in no way responsible, 
in an effort to get an absolutely clear title to his prop- 
erty? 


Our local Court foreclosures, of course, are not 


recognized by the Federal Courts, so therefore a prior 
lien claimant is compelled to lose considerable time and 
lots of money in foreclosing his mortgage against the 
property by Federal Court proceedings, which is well 


known to be of no little expense; otherwise the Govern- 
ment says, in a sense, “How much will you contribute 
to get your release?” 

My efforts have been along the lines of securing 
interpretations or amendments to the Act, whereby the 
Commissioner can, upon being given adequate proof 
of the superiority of a mortgage lien over a Federal 
tax lien with no other available property remaining in 
the mortgagor, give partial releases for such parts of 
the taxpayer’s property as is affected by a superior 
lien, either under proof or certification of records, 
showing the inferiority of the Federal Tax Lien as a 
matter of factual record or a certification of a final 
decree and sale confirmation from any of our Circuit 
Courts here. Comparatively few property owners have 
enough property remaining to comply with Section 
C-3 in a sum double the amount of liability remaining 
unsatisfied. 

It seems only logical that the far-reaching handi- 
caps of the present regulations are sufficient to merit 
immediate consideration and correction for relief of 
property owners and mortgage holders in this State. 
Municipalities are also greatly handicapped in clear- 
ing up titles under tax liens which are prior in dignity 
to income tax liens against Subdivision property own- 
ers, and the matter of reclaiming title through fore- 
closure proceedings, except under the burdensome 
method of compromise with the Government or by Fed- 
eral Court foreclosure, should be promptly alleviated 
by the Treasury Department. 

Would you be so kind as to give me an expression 
concerning the matter from the members of the Bar 
in support of resolutions for the correction of these 
conditions. 


Very truly yours, 
ELDRIDGE HART. 


LOCAL BAR ASSOCIATIONS SHOULD SELECT THEIR DELEGATES FOR THE 
ORLANDO CONFERENCE 


Local Bar Associations should elect their delegates to the Conference of Delegates of Local Bar Associa- 
tions to be held in Orlando on April 10th, immediately preceding the meeting of the Florida State Bar Associ- 


ation. 


The constitution of the Conference provides that each local association is allowed two delegates for the 
first fifty members or fraction thereof and one additional delegate for each additional twenty-five members 
or fraction thereof. When selection of these delegates have been made send their names to the secretary. 


| 


At the recent Conference of the Bar Association 
Delegates at Lakeland, the writer; after hearing much 
pessimistic discussion of the Law’s Delays, suggested 
that the Florida Bar Association investigate the Sum- 
mary Judgment Rule, long in force in many states, and 
wherever in force found to be a most useful means for 
expediting civil procedure. 

- A motion was adopted for the appointment of a 
committee to investigate the subject and report to the 
next Conference of Delegates. Whether the committee 
was in fact appointed is not known to the writer, but 
the subject is of such importance that a short resume 
of the origin and operation of the Rule should prove in- 
teresting. 

The Rule has its foundation in the common law 
power of Courts to strike false and sham pleadings. 
Its first embodiment in a code was in that of Virginia, 
1849, though it had in a limited form been a part of 
the practice act of that State for almost a century. The 
Virginia code provided for procedure by motion and 
notice on all liquidated demands, without formal plead- 
ings; and, with modifications, has been an active fac 
tor in litigation in that State ever since. 

The first reduction of Summary Procedure to an 
actual Rule of Practice took place in England in 1855, 
by the adoption of the “Summary Procedure on Bills of 
Exchange Act,” 18 and 19 Vict. c. 67. This act in a pre- 
amble recites: 

Whereas bona fide holders of dishonored Bills 
of Exchange and Promissory Notes are often un- 
justly delayed and put to unnecessary Expense in 
recovering the Amount thereof by reason of friv- 
olous or fictitious Defenses to Actions thereon, 
and it is expedient that greater facilities than now 
exist should be given for the Recovery of Money 
due on such Bills and Notes. * * * 

The Act was so well received, and became so ef- 
fective in administering the Law Merchant, that it 
was extended from time to time and in 1873, by the 
Judiciary Act, summary judgments became available in 
all actions “for liquidated demands,” and for the “re- 
covery of lands in actions between Landlords and 
Tenants.” 

It is not necessary at this time to analyze the Eng- 
lish Procedure. It has been adopted with very slight 
modifications in practically all the British possessions. 
and is beginning to take firm hold in the more pro- 
gressive states of the United States. 

Virginia, the first State, was followed by West Vir- 
ginia, but at a long distance, then by Illinois. “Because 
of delays in the administration of Justice’, Illinois in 
1892 adopted the Summary Judgment Rule which is 
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ORIGIN AND OPERATION OF THE SUMMARY JUDGMENT RULE 


By J. L. FRAZEE, of the Bradford County Bar. 


still in force in that State, and which has proved to be 
a most efficacious remedy, according to reports of num- 
erous investigating commissions, which there is not 
space to cite in detail. 

Illinois was followed by District of Columbia, Dela- 
ware, Indiana, Kentucky, Michigan, Alabama, Arkan- 
sas, Tennessee, South Carolina, Pennsylvania, New 
Jersey, New York and, last to this writing, the State of 
Connecticut. This list does not include Western States 
that have adopted advanced modern practice. 

Before formulating the Summary Judgment Rule. 
the Judicial Council of Connecticut caused an exhaus- 
tive research to be made into the operation of the rule 
in other jurisdictions. Space is too limited to permit 
details of that investigation. It is sufficient to give one 
or two examples. 

The Rule was adopted in New York October 1921 
by the Convention on Rules of Civil Practice. The con- 
stitutional issue arose immediately and was settled in 
favor of the Rule, and since the first year no further 
question has arisen. During the seven years of the 
Summary Judgment Rule in New York, the Courts 
have shown great conservatism and caution in apply- 
ing it, and yet it has proved an immense relief of the 
congestion in the New York Courts. 

The same is said to be true as to Illinois, Indiana, 
District of Columbia and several other states where the 
Rule has been for some years in force, and in general 
use. 

The Rule which was adopted in Connecticut on No- 
vember 12, 1928 and went into effect on February 1, 
1929, is the matured result of a most painstaking re- 
search by the Judicial Counsel of the State, headed by 
the Chief Justice, and it is believed that as now in 
force in Connecticut it is in form and substance im- 
pregnable against any attack on constitutional grounds, 
and is in full accord with principles of common law 
practice. Every phase of the rule has been thoroughly 
investigated, and in it is embodied the final results of 
75 years of decisions by the highest Courts, and the 
experience of a very extensive practice. 

- The actions in which such judgments may be sought 
are set forth in the Connecticut rule as follows: 
(a) On a negotiable instrument, a contract un- 
der seal or a recognizance; or 
(b) Any other contract, express or implied ex- 
cepting quasi contracts; or 
(c) On a judgment for a stated sum; or 
(d) On a statute where the sum sought to be 
recovered is a fixed sum or in the nature of a 
debt; or 
(e) On a guaranty, whether under seal or not, 
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when the claim against the principal is in res- 
pect of a debt or liquidated demand only; and in 
all other actions. 

(f) For the recovery of specific chattels, with 
or without a claim for withholding the same pro- 
vided that if such claim be for other than nominal 
damages and be unliquidated it may be severed 
and proceeded with as provided in paragraph two. 

(g) To quiet and settle the title to real estate 
or any interest therein; or 

(h) To enforce or foreclose a lien or mortgage: 
or 

(i) To discharge any claimed invalid mortgage, 
lien or caveat or lis pendens; * * *. 

* * * final judgment shall be entered by the 
Court at any time after the defendant has ap- 
peared, either before or after an answer has been 
filed, upon written motion and affidavit of the 
plaintiff or of any person having personal knowl- 
edge of the facts verifying the cause of action, and 
the amount he believes to be due and his belief 
that there is no defense to the action, unless the 
defendant. within ten days after the filing, in 
duplicate, of such motion and affidavit or within 
such further time as the Court for good cause 
shown may prescribe, shall show by affidavit. 
such facts as may be deemed by the Court suffici- 
ent to entitle him to defend. 

Later Paragraphs provide for partial summary 
judgments; for application of the rules to counter- 
claims and to all pending actions; for the use, in fore- 
closure actions, of the alternative remedy of a motion 
to disclose defense; and for affidavit by corporate of- 
ficer in actions by or against a corporation. 

An interesting provision appears in the Connecticut 
rule (paragraph 3) to the effect that, if the court is 
of the opinion from the affidavits that: 

* * * the only question or questions arising are 
bona fide questions of law, it shall file its findings 
so stating and that defendant has no defense on 
the facts, and thereafter the defendant shall, if he 
so desires, file within ten days a pleading appro- 
priate to test such question of law. 

In default of such pleading or if the defendant: 

“* * * fails to prevail thereon”, final judg- 


ments, as of course, shall be entered by the Court. 
for the plaintiff. 


This settles a problem of some dispute in other 
jurisdictions, whether questions of law may be raised 
upon the motion for summary judgment; it further 
provides a machinery for testing such question. On 
the whole this plan seems practical, subject to a pos- 
sible question whether the machinery is not too cum- 
bersome and whether the court should not decide the 
matter on the affidavits without further pleadings. 
(Yale Law Journal Feb. 1929.) 

It would be most interesting to analyze the work- 
ings of the Rule in detail in the various jurisdictions 
where it is in force. but there is not space. Exhaustive 
reports are easily accessible. 

The reluctance of the Courts to force defendants to 
judgment has created a condition which is highly fav- 
orable, at least in this State, to the defendant who 
wants to evade his obligations. The Courts have become 
the plaything of unfair litigants. An action at com- 
mon law has become a test of wits and skill, and to 
a great extent a game of chance, so that many honest 
business men had rather lose their stake than go into 
a Court of law to assert their rights. 

It is the duty of the Bar Association to strive to 
put an end to a state of affairs which is doing more 
to bring the bar and the judiciary of Florida into 
disrepute than all other factors combined. 

Conditions have long demanded reform. Business 
has been forced to resort to extra judicial means for 
the settlement of its disputes. The public at large for 
years has been clamoring for some relief, and has been 
casting upon the bar and judiciary the blame for in- 
excusable conditions of delay, amounting often to a de- 
nial of justice. Lawyers have reiterated their help- 
lessness. The legislature, has refused to confide to the 
Courts power to provide a remedy. 


The writer believes that the Summary Rule if urged 
by competent authority will meet with the approval of 
the legislature and its adoption will remove in a short. 
time the distrust with which the people now regard 
our Courts and our profession generally. 


Acknowledgment is due to the Honorable Charles 
E. Clark, Professor of Law, at Yale University, and to 


the report of the Connecticut investigation quoted 
above. 
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THE LAW TAKES WING 


By LELAND HYZER. 
Member of Miami, Florida Bar. 
Instructor in Air Law, 
University of Miami Law School. 


In the last decade, the old limitations of time and 
space have been to a large extent overcome. Our first 
pictures of the early days of this country impressed 
on us the slow and tedious migrations from the then 
centers of population to the frontiers; the backwoods 
settlements entirely cut off from the rest of the world. 
Communication of any kind was almost an impossibil- 
ity. The urge to seek new lands and prospective wealth 
and freedom that continued to send men and women 
into the uninhabited places is responsible for the cre- 
ation of new forms and means of transportation and 
as the improved forms of transportation appeared, the 
movement into the unsettled sections of our country in- 
creased apace. The improved transportation that made 
it easier to migrate to new places also provided for 
easier communication with the places from which the 
settlers came. It has been well said that the advance 
of civilization is attributable to the improvement of 
the means of transportation and intercommunication. 
Transportation, however, has been thought of in terms 
of the covered wagon, the river boat, the stage coach 
and finally the railroad, which when it spanned the 
continent seemed to leave nothing to be desired. We 
have now progressed beyond the railroad with our 
transportation. 

It is safe to say that there is not a boy who was 
born before the advent of the present century, who 
at sometime has not envied the birds and wished that 
he might soar with them in the skies. The boy who 
jumped off his father’s barn with wings of his own in- 
vention and manufacture strapped to his shoulders 
and arms was only jarred in his anticipation and not 
in his desires. Two boys did realize their desires, and 
the history of aviation since Wilbur and Orville Wright 
flew their strange contraption at Kitty Hawk, North 
Carolina, is known to everyone. 

Progress was desultory, however, for the ten years 
that followed. Flying was looked upon as an occupa- 
tion of the reckless, or at least of the adventurous. 
The war was a mighty impetus for aviation and prob- 
ably advanced its progress half a century. With the end 
of the war, the aeroplane became a peace time in- 
strumentality. With the globe encircled, the contin- 
ents crossed and cris-crossed, with our own country 
spanned with an increasing net work of mail, passen- 
ger and express lines, we no longer look upon avia- 
tion as an experiment, a pastime of the rich and reck- 
less. We are forced to recognize that air transporta- 
tion is soundly and_ securely here. The “air-minded” 


of the world is rapidly being established. Just how 
much “air-minded” our own country has become may 
be recognized when we realize that during the year 
1928, 10,673,450 miles were flown by established air 
lines, and 47,713 passengers were carried, and that 
the amount of mail and express transported runs into 
the millions of pounds. 

And the Law—what of it? It too has become “air- 
minded.” Any doubt of this is dispelled when we learn 
that only two of our State Legislatures during 1928- 
29 did not consider legislation of some kind on the 
subject of aeronautics. As long as man has been on 
earth and we have any record of his activities, his 
actions and his relations with other men have been 
governed by some form of law. But the law has been 
“of the earth—earthly.” It has been ground law. Now 
with this new activity of man above the earth, the 
law too must take wing. 

The rapidity of the aeroplane’s development and 
the present demand for speed must cut through or 
ignore many of the existing well established legal 
principles and rules. Fortunately the law makers, the 
courts and lawyers are being able to lay aside the 
ancient and time honored maxims and precedents and 
to establish new principles or to reform the old ones 
to fit new needs. 

The International Air Navigation Convention of 
1919, in France, was the first concerted effort of the 
nations to regulate the growing use of the air. This 
was followed in the adopted laws of most of the first 
class European nations, and formed the foundation of 
a legal system governing aeronautics. This conven- 
tion being associated with the League of Nations was 
not adopted or ratified by the United States, which is 
the reason for the advantage in point of time that 
European countries have in the matter of air regula- 
tion. At the very outset of this convention a legal con- 
troversy was settled as to the countries, parties to it, 
that each country has complete and exclusive sover- 
eignty over the air space above its territory. Prior to 
this, there had been four theories in this regard: (1) 
Absolute freedom of navigation in the air (2) Abso- 
lute freedom above a certain height—known as the 
Zone Theory (3) Free navigation in the air spaces with 
the right in the subjacent country to enact police and 
protection laws, and (4) The theory that each country 
is the absolute sovereign of the air space above its 
territory. The experiences of the war and the sus- 
picions left by it caused the adoption of the last theory, 
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and this is accepted and adopted by practically all na- 
tions who have passed any legislation on aeronautics. 

When our own Congress passed the Air Commerce 
Act of 1926, regulating as it does the licensing and 
inspection of aeroplanes and aviators engaged in inter- 
state commerce, it too declared that the government of 
the United States has, to the exclusion of all foreign 
nations, complete sovereignty of the air space over all 
lands and waters of the United States. The Havana 
Convention of 1928 on Commercial Aviation adopted 
and ratified by most of our Latin neighbors, accepted 
the same theory. It is, therefore, established practical- 
ly the world over that each nation governs its own 
air space. 

The question of international flying is settled by 
these two conventions for the countries which have 
ratified them. Unfortunately, we have not ratified 
either of these conventions, and, therefore, before we 
can pass our boundaries in the air, we must make 
special arrangement with the countries into which our 
air men fly. 

Passing from the international and national as- 
pect, we come to perhaps the most pertinent question 
in the subject of areonautics, the aspect of private 
rights. It is here in particular that the law must take 
on new form. 

In our Common Law inherited from that of Eng- 
land is the maxim “‘Cujus est solum ejus est usque ad 
coleum” meaning that “He who owns land, owns to the 
sky” or in other language “He who possesses the land 
possesses also that which is above it.’”’ When this max- 
im arose, we are not entirely certain, but it at least 
goes back to the time of Coke in the Sixteenth cen- 
tury. The question has arisen mostly in subjective 
controversy whether this maxim shall apply to avia- 
tion. It would be unfortunate indeed for the aviator, 
if each landowner chose to sue him for trespass for 
every time he flew his ship through a landowner’s air 
space. This is the possible result, however, if the max- 
im is to have literal recognition today. Several of the 
Courts of our country have recognized that this new 
and startling phase of our life cannot be bound by any 
such time worn theory, and have adopted the principle 
that he who owns the land owns only so much of the 
space above it as he actually uses and occupies. These 
Courts have recognized as impossible the determination 
of definite courses of air travel. Condemnation under 
the power of eminent domain of air lines is not feas- 
ible. The decisions are, however, not universal in their 
effect, but show the tendency of the judicial mind, and 
that it is conscious of the needs of this new activity. 

The need in all of the regulation, either in court 
made law, or that to be passed by our states, is that 
of “Uniformity”. A form of Uniform State Law of 
Aeronautics has been drafted by the Commission on 
Uniform State Laws, and has now been put into ef- 


fect by twelve of our states. The ownership of space 
is settled by this Act by providing that flight of air- 
craft over lands and waters of the state is lawful un- 
less at such a low altitude as to interfere with the then 
existing use of the owner. 

Assuming that the aviator may fly over the lands 
of our states, what are the rights of landowners and 
the liabilities of aviators when a plane falls or is 
forced to come down upon land and damage and injury 
results to persons or property? Are the old rules of 
negligence to apply, or must some new principle be 
adopted? England by legislation has already said that 
the aviator is absolutely liable for any damage he may 
cause by his unauthorized landing. 

The unsuspecting and unprepared land owner is 
powerless to protect himself from a falling plane. The 
mere lack of negligence and the exercise of due care 
on the part of the aviator should not release him from 
liability. The Courts have not yet settled this question, 
and law writers on the subject vary in their opinion as 
to the aviator’s liability. Some hold to the ordinary 
rules of negligence; some profess that the “prima 
facie” rule or the doctrine of “res ipsa loquitur”’, which 
is a general way of saying that the thing speaks for it- 
self or that the circumstances attendant upon the ac- 
cident are of themselves of such a character as to jus- 
tify the inference that negligence caused the accident, 
should prevail. The weak point in these two theories 
is the absolute disadvantage in which the injured 
“groundling” must find himself. The aviator and his 
plane may have been destroyed and no other person 
witnessed the fall. The damage exists, but there is 
no evidence of how the accident happened, let alone 
evidence of negligence. Even in the slightly more lib- 
eral theory of “res ipsa loquitur”, admitting the dam- 
age done, the burden of proof is too easily shifted back 
to the injured person and there is all too little likeli- 
hood that he can have any evidence whatsoever of 
what took place high in the clouds. The aviator’s word 
alone must govern. It is not conscionable that there 
should be no remedy for the damage. As one writer 
has put it, the harshness of the rule of absolute lia- 
bility counterbalances the right of free navigation 
that is given through the air space and takes the place 
of the power of eminent domain that is vested in or- 
dinary common carriers. 

In the states which have adopted the Uniform 
State Law, this question is settled that the aviator is 
absolutely liable for injury to persons on the ground, 
except where the injury is caused in whole or in part 
by the negligence of the injured person. In states hav- 
ing no statute law, the call is upon the courts to es- 
tablish the rule of liability. 

The liability for damage done to persons and prop- 
erty on the ground is but one phase of the problem, 
but it is in this phase only that there is the appearance 
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of radical departure from the rules of negligence and 
evidence that lawyers are now accustomed. The avia- 
tor who operates as a common carrier of passengers 
and freight; the aviator who may operate as private 
carrier, and the company or municipality which main- 
tains an airport are governed by the established rules 
as to the degree of care which they must maintain. 
There is much speculation as to the effect of the 
entry of the aeroplane into the law of contracts, of 
crimes, of wills and of marriage, but this apprehension 
is, for the most part, academic. There is no reason 
now apparent why the present principles of law in 
these subjects are not adequate to cope with any situa- 
tion which may arise in this new field of jurisprudence. 
A crime committed in the air above a state is no more 
or less a crime than if it was committed on the ground. 
A child was recently born in an aeroplane above a 
city. It is no different from other children, except per- 


haps in the eyes of its parents, in spite of its unique 
entry into the world. So it should be with other acts 
in connection with aircraft and its relation with our 
civilization. 

Intelligent uniform regulation and an open mind- 
edness on the part of our courts in guiding and deal- 
ing with aeronautics is the object to be desired. In a 
statement recently issued by the Aeronautic Chamber 
of Commerce it was said “that the separate and indi- 
vidual activities of 41 jurisdictions by 41 separate 
legislative groups did not produce a more chaotic con- 
dition is something worthy of remark. In view of the 
number of jurisdictions, the general effect of the 
statutes operating within the respective states has re- 
sulted in a uniformity that must be deemed commend- 
able.” The aeroplane has lifted human activity into 
a field hitherto only occupied by the imagination. The 
law must rise with it and keep pace. 
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HILLSBOROUGH COUNTY BAR ASSOCIATION 
ANNUAL MEETING TURNED INTO 
GRIDIRON BANQUET 


Some 200 members of the Hillsborough County 
Bar Association, their wives, and prominent guests 
found their annual meeting on February 21st not only 
full of constructive discussions, but saw it turned 
into a miniature gridiron dinner in which members and 
several firms of Tampa Attorneys came in for a good- 
humored “panning”’. 

When the various diners took their places at the 
El Pasaje, they also found a neat booklet at each place 
carrying the menu and program entitled ‘Transcript 
of Record’, properly indexed as to Witnesses, being 
the 1929 officers; as to Pleadings, being the Subpoena, 
Appearance and Bill of Particulars covering the order 
of business; as to Bill of Exceptions, being a facetious 
description of the menu; as to Exhibits, being the en- 
tertainment program consisting mainly of a recitation 
of an old English jury trial by William L. Pencke, and 
“Rogerisms and Barflies” by Henry Tillman; and as 
to Arguments, being an address on behalf of the ladies 
by Mrs. T. M. Shackleford, Jr., and an address by Pres- 
ident Claibourne M. Phipps on “What the Bar Associ- 
ation Could Mean to The Bar and the Community”, 
followed by an address by the Hon. Claude Pepper, 
Representative, on “The Progress of the Law.” 

The good humored persiflage which was indulged 
in kept the large assemblage in an uproar. The Su- 
preme Court and the Circuit Judges also got their 
share of the friendly bantering. The toastmaster for 
the occasion was Martin Caraballo. 

Among the prominent guests present were Chief 
Justice Glenn Terrell, Associate Justice Armstead 
Brown, Associate Justice Louie Strum, of the Florida 
Supreme Court; and the Honorable Fred Davis, Attor- 
ney General of Florida; United States District Judge 
Alexander Akerman of the Federal Court; and Circuit 
Judges P. C. Albritton of Sarasota, J. U. Bird of Clear- 
water, George W. Dayton of Dade City, and L. L. 
Parks of Hillsborough County; Raymer F. Maguire, 
President, and Ed R. Bentley, Secretary, of the State 
Bar Association. 

The officers elected for the Hillsborough County 
Bar Association for 1930 were as follows: George P. 
Raney, Sr., President; Judge L. L. Parks, Vice-Presi- 
dent; A. P. Cole, Secretary; Harry N. Sandler, Treas- 
urer; and as additional members of the Executive 
Committee: Judge William Hunter, W. P. Jackson, 
Fred Thompson and Henry. Tillman. 

Reported by ED R. BENTLEY. 


WHAT A BAR ASSOCIATION COULD MEAN 
TO THE BAR AND THE COMMUNITY 
An Address Delivered February 21, 1930, Before the 


Hillsborough County Bar Association By its Retiring 
President, Claibourne M. Phipps. 

When I refer to the question of what a bar asso- 
ciation could mean to the bar and to the community 
I mean the things that it both could and should mean. 
With the things that it could and should mean we are 
vitally interested, but with the things that it should 
mean but which are impossible of attainment, we have 
no concern. 

In discussing this subject we must have in mind 
to some extent the relations of the bar association to 
its members, to the bar as a whole, to the courts, and 
to the public. Not as separate and distinct relations 
that may be tabulated and set apart—each operating 
within its own sphere—because they are so connected, 
the one with the other that they must to a large extent 
be treated as a whole. And while it may be helpful to 
consider them separately as far as possible, it must at 
all times be borne in mind that an accomplishment 
with reference to one relationship will have its effect 
on each of the others. 

The greatest service that a bar association could 
render to its members would be to see that member- 
ship in it would be an assurance and a guaranty of 
honesty, integrity and absolutely ethical practise. Or 
I might say merely of ethical practise because that of 
itself embraces both honesty and integrity. 

I am aware of the fact that many of our lay 
brethren of the highest standing consider professional 
ethics as a survival of a day that is well gone; that it 
is a fetish originated in the age of superstition that has 
no place in this day of commercialism. I must admit 
that to a large extent it is a fetish—such a fetish as 
causes the Mohammedan to face towards Mecca while 
reconsecrating his soul to the observance of the tenets 
of his faith or such as causes the American Soldier to 
face towards the flag at attention while renewing 
his allegiance to his country and pledging himself at 
the altar of patriotism. If it were not for the various 
fetishes that have inspired mankind and which he has 
accepted as an emblem of something beyond—to which 
he in symbolism pledges himself—many of the deeds 
of heroism would have been left undone, and the his- 
tory of the world would have lacked many of the noble 
and inspiring things that have been written large on 
the pages of history. 

I have many times, as I know all of you members 
of the bar have, been asked what the objection of 
lawyers was to certain things that were considered 
good practise in the commercial world, such as advertis- 
ing or soliciting business, dealing directly with the op- 
posing party litigant ignoring his attorney. I have, 
as I know you have, readily said that there was no 
dishonesty in such practise, but that this code of 
ethics is something that has come down to us from time 
immemorial as the rules of conduct which an ancient 
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and honorable profession has prescribed for its own 
conduct and which the worthy members of the profes- 
sion, regardless of circumstances or of inducements 
to the contrary, have ever lived up to, by which they 
have governed their conduct; that it is that code the 
observance of which has brought honor to the profes- 
sion and to its members and caused them to be res- 
pected and trusted above possibly any other profession 
or avocation; that a man who violates any one of these 
rules, which in itself may not be dishonest, indicates 
that the great traditions of the profession mean -noth- 
ing to him, that this Zealous Mistress has not claimed 
him for her own. 

We who are members of this prosession to whom 
are confided the secrets both business and personal 
of our clients; who are trusted with the lives and lib- 
erties of those who employ us; with the property and 
rights of widows and orphans; to whom are entrusted 
money without asking or wanting a receipt—we must 
bear in mind the fact that the confidence thus reposed 
in us is not a tribute so much to our personal honesty 
and integrity, to our individual reputation, as it is to 
the profession to which we belong and to the tradi- 
tions of honesty and integrity that have come down 
to it from those who have gone before who have estab- 
lished and lived up to the code of ethics prescribed for 
the profession. Surely we can appreciate the necessity 
of requiring that members who belong to a bar asso- 
ciation shall at all times fully live up to such ethics 
se that membership in the association shall be a badge 
of integrity. 

If’ you will pardon a reference to this association 
let me say that it has adopted as a part of its consti- 
tution a provision that the membership of this associ- 
ation subscribe to the canons of legal ethics adopted 
by the American Bar Association, and that upon any 
member being found guilty of a violation of any of 
such canons, he shall be automatically expelled. I am 
glad to say that so far it has not been necessary to in- 
voke this provision but I feel sure that should the ne- 
cessity arise the association would enforce it without 
question. It is perhaps too much to hope that none of 
the present members of this association are ever guilty 
of breaches of the code of ethics; but if such there 
be they will in course of time eliminate themselves and 
be recognized as no longer worthy of membership in 
the association. 

In its relation to the members of the bar as a 
whole it seems to me that an association has two func- 
tions to perform; one, offering an example of absolute 
ethical practise; and the other by lending its hand to 
see that no unfit person continues the practise of law. 

The first of these functions will be apparent from 
what I have said with reference to the association 
in itself. 

As to the latter, it is evident I think that it is 


necessary to have some organized agency to investi- 
gate misconduct on the part of members of the bar 
and recommend that appropriate action be had. We 
have seen to our sorrow flagrant violations of the ob- 
ligations of members of this bar without investigation 
and without punishment, to such an extent that the 
members of the bar as a whole have been brought 
into disrepute. 

Without going into the question as to whether a 
Judge should of his own motion investigate acts of 
misconduct on the part of members of the bar experi- 
ence has taught us that action is taken in very few 
cases of any, unless the matter be investigated and 
the facts presented to the Court with a specific recom- 
mendation and this is a work that only a bar associ- 
ation can effectively do. I feel that there is no other 
activity of an association more worthwhile than that 
of investigating charges of misconduct, securing com- 
plete evidence and presenting such complaint and evi- 
dence in proper form before a Judge. The Judge can 
then take judicial notice of the charges and if the 
evidence justify it, order the State’s attorney to in- 
stitute disbarment proceedings. 

If you will again pardon a local reference I would 
say that I believe the greatest work that the Hills- 
borough County Bar Association has done during the 
year of my incumbency as President has been 
through its grievance committee under the able chair- 
manship of Fred Thompson. As a direct result of its 
activities five disbarment proceedings have been in- 
stituted ranging all the way from general disorderly 
and disreputable conduct to a violation of the most 
sacred duty that an attorney owes his client and 
without seeking to judge any of these defendants in 
advance, I feel that I am privileged to say that this 
will be a better place in which to practise law when 
these men are disbarred. In this work we have had 
the heartiest co-operation of our Circuit Judges, with- 
out which the efforts of this association would have 
been in vain. 

With reference to its relationship to the Courts 
the bar association can serve the Court and its mem- 
bers by fostering in its membership and indirectly in 
the members of the bar as a whole, the proper feel- 
ing of deference to the Courts, by co-operating with 
the Courts on every proper occasion to the end that 
those unworthy of practising the profession be elimin- 
ated and endeavoring to see that the Courts who are 
conscientiously doing their duty should be protected 
from popular clamor. 

There may be times with each of us when it is 
very hard to understand something that Judge or a 
Court may do. There may be times when it seems 
to us that a Court has gone in the face of its own pre- 
cedent and without justification or excuse overturned 
the established law of the land, but we as members of 
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the bar appreciate the fact that the judiciary is the 
very cornerstone of our system of justice. In fact it is 
the foundation upon which has been erected our Anglo- 
Saxon institutions of freedom, of justice and of inde- 
pendence and in recognizing such fact we as members 
of the bar must forever defend and uphold our Courts, 
must ever stand between them and popular criticism of 
their actions. If public confidence in our judiciary ever 
be entirely destroyed we will inevitably return to the 
time when disputes between man and man had to be 
determined in some more violent manner than by trial 
in the courts. We as members of the bar are peculiar- 
ly interested in seeing that this condition does not re- 
turn and yet many times lawyers in their dissatisfac- 
tion over decisions say things that contribute to pub- 
lic dissatisfaction and public suspicion. Clients are too 
free to blame the courts or to attribute improper mo- 
tives to them when adverse decisions are encountered ; 
too many times do dissatisfied litigants attribute their 
losses to improper influence or it may be to positive 
crookedness on the part of the Courts. Members of the 
bar cannot too strongly discountenance such accusa- 
tions on the part of their clients nor too strenuously 
vouch for the integrity of the Courts, and the bar as- 
sociation should ever see to it that its members ever 
bear this in mind. 

I have already touched upon the duty of the bar 
association with reference to matters having to do 
with the disbarment of unworthy members of the bar. 

In its relation to the public the bar association 
has perhaps its most important function and yet it is 
a function that will be largely taken care of if it has 
properly fulfilled the functions to which I have already 
referred. 

The principal object of a bar association with ref- 
erence to the public should be to re-establish confi- 
dence, faith in the honor and integrity of the bar and 
the fairness and impartiality of the Courts. If the as- 
sociation require of its own members an absolute com- 
pliance with the rules of ethical practise, if it lends 
its offices and with the assistance of the Courts sees 
that those who are unfit are prohibited from the prac- 
tise of law then the confidence of the public will in- 
evitably be re-established. 

I regret to have to use the word re-establish with 
reference to the faith of the public in members of the 
bar and yet it is a fact which we must face that there 
have been many occurrences with which we are all 
familiar, that if they do not justify at least explain a 
lessening of confidence in the members of the bar. I 
am not speaking now of any lack of confidence in any 
of those with whom we come in personal contact and 
certainly not on the part of those with whom we 
have professional relations. Fortunately, I believe, the 
traditional confidence in the profession still exists in 
the minds of the public as applied to those members 


of the bar with whom they are personally acquainted. 
But the fact remains that when one may read in the 
public press of a lawyer who has embezzled funds of 
an estate, of a lawyer who has been sent to the peni- 
tentiary for a heinous offense; of a lawyer who has 
schemed to get possession of funds belonging to an 
infant, and when one may have experience with a law- 
yer who is tricky, untruthful and unscrupulous it is in- 
evitable that his confidence in the bar as a whole is 
lessened and if he happens to be one who has been rob- 
bed of his property on account of such actions we 
cannot blame him if he considers all lawyers unre- 
liable. We must acknowledge the fact that many things 
have happened to lessen the faith and confidence of 
the public in the bar. To overcome these influences we 
must let the public understand that we will not coun- 
tenance such practises; that with the co-operation of 
the courts we will see to it that those who are guilty 
shall be prohibited from further practise and by such 
action give a warning to all who shall hereafter come 
upon the scene that they must keep within the law or 
they shall be put out of the law. 

The Bar Association must also be at all times 
ready and willing to investigate any charges that may 
be made against any member of the bar on account 
of his dealings with his clients. It so often happens 
that on account of a misunderstanding or a miscon- 
ception of a lawyer’s duty a client gets the idea that 
he has not been properly represented or even that 
his attorney has deliberately sacrificed his interests 
when as a matter of fact the lawyer has done all that 
he could be expected to do and represented his client 
to the best of his ability. If such cases be not inves- 
tigated and cleared up that client will always believe 
that he has been badly treated by his attorney and 
that such action is typical of lawyers. I believe an in- 
vestigation will disclose the fact that fully ninety per 
cent of the grievances that clients have against their 
attorneys are without foundation but unless they are 
fully investigated they will, in the minds of the cli- 
ents assume the magnitude of real grievances. 

To illustrate again from the experiences of this 
association, during the past year there have been a 
considerable number of complaints made against mem- 
bers of the bar both members of the association and 
those who are not, which upon investigation have 
been found to have no real basis in fact. All such 
complaints however have been carefully and exhaust- 
ively investigated by the grievance committee. These 
investigations have been earried on secretly so that 
when it was determined that no foundation existed no 
harm had been done to the party investigated by vir- 
tue of such investigation. I believe that in a vast ma- 
jority of cases the parties who have preferred the com- 
plaints have been satisfied after the investigation was 
made by the grievance committee. They have at all 
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times recognized the fact that here was an organized 
agency whose functions and whose privilege it was to 
investigate various differences between attorney and 
client, before whom any party having a grievance was 
assured of a thorough and courteous hearing. 

And so it is my idea that a bar association by pre- 
scribing and enforcing a high standard for its own 
members, by aiding the courts to rid the bar of those 
who do not practise at least honestly and with integ- 
rity, by upholding the dignity and reputation of the 
Courts and by safeguarding the interest of the public 
by investigating all improper conduct, may aid in re- 
establishing in the public mind the idea of the recti- 
tude of the legal profession. This much a bar associ- 
ation can do; not in one year or in two, but by a con- 
sistent course maintained through the years. 

And if you will pardon one more word in retro- 
spect before I close may I say that I am proud of what 
this association has accomplished during this year. 
That I am prouder still of what it has tried to do 
for I think that with an association as with an indi- 
vidual, its character is determined not so much by 
what it has actually accomplished as by the goal it has 
set itself and by the ideal it has sought to attain. We 
have set our ideal high and to those of you who have 
earnestly and consistently helped us try to reach that 
ideal I tender my sincere thanks personally and on 


behalf of the association and to those of you who have 
not I can only say that I hope that in time to come 
you will realize the responsibility that rests upon you 
as members of the bar and give your active support 
to all that the association does or tries to do for the 
betterment of this profession. 


EAST VOLUSIA COUNTY BAR ASSOCIATION 

At the annual election of the East Volusia County 
Bar Association, the following officers were elected for 
the year 1930: 

President—Geo. I. Fullerton. 

First Vice President—Tom B. Stewart. 

Second Vice President—H. D. Riegle. 

Secretary and Treasurer—Louis Ossinsky. 

Sergeant-at-Arms—Charles F. Wells. 

Executive Committee—Harry A. Horn, Chairman; 
Franklin N. Wood, C. W. Allen, David Sholtz, William S. 
Fielding. 

Committee on Admissions—Murray Sams, Chair- 
man; Howard B. Hodgden, Alfred A. Green. 

Committee on Judicial Administration and Legai 
Reform—John R. Parkinson, Chairman; J. A. Scarlett, 
B. F. Brass. 

Committee on Ethics—J. E. Peacock, Chairman; 
Charles F. Wells, J. S. Duss, Jr. 

Program Committee—David Sholtz, Chairman. 
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EDITOR’S NOTE 


At the suggestion of several prominent lawyers, the Law Journal is reprinting Congressional Document 
No. 121. The original of this Document is long since out of print and comparatively few copies are in exist- 
ence. An examination of this Document will convince any thoughtful member of the bar that it contains ma- 
terials of great interest to every lawyer in Florida. It is one of the few accurate existing sources of infor- 
mation on the Spanish Land Laws which, to some extent, form a basis of many of our land titles. The 
Editor will appreciate hearing from members of the bar as to whether this material is found of practical value. 
The balance of this document will be printed in one or two subsequent instalments in the Law Journal. 


To the Senate and House of Representatives of the 
U. States: 


Washington, llth February, 1829. 


By the act of Congress of the 23d of May last, 
“supplementary to the several acts providing for the 
settlement and confirmation of private land claims in 
Florida,” provision was made for the final adjudica- 
tion of such claims by the Judges of the Superior 
Courts of the districts wherein the lands claimed res- 
pectively lie, and by appeal from them to the Supreme 
Court of the United States; and the Attornies of the 
United States, in the several districts, were charged 
with the duty, in every case where the decision should 
be against the United States, by the Judge of the Su- 
perior Court of the district, to make out and transmit 
to the Attorney General of the United States a state- 
ment containing the facts of the case, and the points 
of law on which the same was decided; and it was 
made the duty of the Attorney General, in most of 
those cases, to direct an appeal to be made to the Su- 
preme Court of the United States, and to appear for 
the United States, and prosecute such appeal. By the 
same act, the President of the United States was auth- 
orized to appoint a law agent to superintend the in- 
terests of the United States in the premises, and to 
employ assistant counsel, if, in his opinion, the pub- 
lic interest such require the same. 


In the process of carrying into execution this law, 
it was the opinion of the Attorney General of the Unit- 
ed States, that a translated complete collection of all 
the Spanish and French ordinances, &c. affecting the 
land titles in Florida, and the other Territories here- 
tofore belonging to France and Spain, would be indis- 
pensable to a just decision of those claims by the Su- 
preme Court. At his suggestion, the task of preparing 
this compilation was undertaken by Joseph M. White, 
of Florida, who was employed as assistant counsel on 
behalf of the United States. The collection has accord- 
ingly been made, and is deposited, in manuscript, at the 
Department of State, subject to such order as Con- 
gress may see fit to take concerning it. The letter 
from Mr. White to the Secretary of State, with a de- 


scriptive list of the documents collected and thus de- 
posited, is herewith transmitted to Congress. 
JOHN QUINCY ADAMS. » 
No. 1. 
Washington, February 4, 1829. 

Sir: I have the honor to submit for your examin- 
ation a collection of laws, ordinances, and local regula- 
tions, adopted from time to time by the government of 
Spain, touching the disposition of public lands in her 
colonies, compiled under the direction of the President 
of the United States. 

In presenting the resuit of my labors, I beg leave 
to offer a short sketch of their origin and progress, 
that a better knowledge of the importance and diffi- 
culty of the subject may bespeak for the errors of my 
work the indulgence they will require. 

By the cessions of Louisiana and Florida, the 
United States succeeded to the territorial rights and 
obligations of Spain in these Provinces. In acquiring 
the public domain, the duty of protecting the rights 
of individuals devolved on them. To dispose of one, it 
was necessary to ascertain the other. The inhabitants 
of the ceded countries were secured in their lawful pos- 


sessions by express treaty stipulations, the fulfilment 


of which were imperiously demanded both by nation- 
al interest and national honor. 

Various attempts were made by the Legislature 
of the Union to provide for the separation of private 
from public property, to restore confidence, and _ to 
quiet men in their possessions. To a certain extent, 
they have been attended with the happiest effects. The 
labors of commissioners charged with the duty of in- 
vestigating the landed titles derived from the former 
Government, and the subsequent legislation of Con- 
gress in confirming a vast mass of claims which had 
been favorably reported upon, did much towards re- 
deeming the plighted faith of the nation, and promot- 
ing the prosperity of the ceded territories, while they 
enhanced the value of the public lands, and increased 
the revenue derived from them. 

It is not to be disguised, however, that much yet 
remains to be done in compliance with the terms and 
spirit of the cession, and for the security of the in- 
terests of the United States. 
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It has been computed that the unadjusted land 
claims in Louisiana, Alabama, Missouri, Arkansas and 
‘Florida, yet cover ten or twelve millions of acres. Their 
validity depends upon principles of Spanish law, local 
usages, and the construction of treaties, which, sooner 
or later, must be investigated and determined before 
the judicial tribunals of the country. 

In Arkansas and Missouri, a reference of these 
claims to the courts for adjudication was authorized 
some time since by Congress. In the former, it is un- 
derstood considerable progress has been made 
in determining the validity of titles presented; 
in the latter, a small number only have been definitive- 
ly acted on. The same question has been differently de- 
cided by the courts of the State and of the Territory ; 
and, in the former, the applicants for confirmation 
have withdrawn their petitions, to await the final de- 
cision of the Supreme Court upon a leading question, 
decided adversely to their interests in the inferior 
tribunal. No act has as yet been passed for the final 
adjustment of private land claims in the States of Lou- 
isiana, Mississippi and Alabama. The magnitude of the 
grants, the variety of conflicting interests, the num- 
ber of settlers, and intricacy of the whole subject, have 
hitherto induced Congress to forbear extending to 
Louisiana the provisions of the Missouri act, and ren- 
dered abortive all attempts on the part of that State 
to procure the termination of these long protracted 
controversies. In the mean time, the individual claim- 
ants have repeatedly applied to the Federal Legisla- 
ture, by petition, for a confirmation of their titles. The 
impossibility of thus settling numerous and perplexed 
questions of private right, depending upon foreign law, 
seems now to be generally admitted, and the refusal 
of Congress to invest the judicial tribunals with auth- 
ority to determine them, if it be not a denial or de- 
lay of justice, is at least a measure of doubtful policy. 
Though the claimants can institute no process against 
the United States, the moment they part with their 
title to individuals, a suit may be commenced against 
the purchaser. In order to avoid the inconveniences 
arising from a sale under such circumstances, Gov- 
ernment declines bringing the lands into market, and 
the result is often alike prejudicial to both parties. 

By the 8th article of the treaty of cession, which 
transferred the Floridas from Spain to the United 
States, the latter obliged themselves to confirm the in- 
habitants in their possessions. The necessity of fulfill- 
ing this obligation, the annulment of the large grants 
of Alagon, Punon, Rostro, and Vargas, and the confir- 
mation of the smaller concessions by repeated acts of 
legislation, prepared the way for the law of the last 
session, by which the claimants to lands’ in 
Florida were authorized to bring their titles 
at once to the test of judicial scrutiny. The 
magnitude of the controversy excited’ the 


vigilance of Congress, and _ while provision 
was made for the speedy termination of these claims 
upon principles the most unjust and liberal, the in- 
terests of the United States were most watchfully 
guarded. 

The President was authorized to engage assistant 
counsel; and, during the last Summer, I had the honor 
to receive a letter, written by his direction, proposing 
to engage my professional services. 

Subsequently, on my return from Quebec, I re- 
ceived, in New York, another communication, enclos- 
ing the copy of a letter from the Attorney General, 
containing the following suggestion: 

“T beg leave to suggest that it will be very im- 
portant to have a complete collection of all the Spanish 
and French ordinances, &c., affecting the land titles 
in Florida, and the other Territories and States for- 
merly belonging to the Crown of Spain and France at 
different times. Such a collection will be indispensable 
to a just decision of these claims by the Supreme 
Court. If Col. White could be induced to compile such 
a collection, with an accurate index, it would be of in- 
estimable value in the controversies, and the expense 
of printing a full edition would be well bestowed by the 
Government. Such a work seems to me to be imper- 
iously called for by all the Courts, and all the counsel. 
who will have to act on this interesting subject; and 
the value of the subject and stake, as well as the ac- 
tivity with which these claims will be urged against 
the United States, require that no time should be lost 
in making the collection. Such a work would be of in- 
finitely more value than the assistance of any counsel 
that could be commanded in the argument of the 
causes.” 


It was not without the most unfeigned diffidence 


. I entered on the execution of the task thus proposed 


to me. My reluctance arose from a knowledge of the 
difficulties of the subject; the magnitude of the in- 
terests involved; the nature and policy of the Spanish 
Government; the obscurity of the laws of Spain; and 
the want of access to books and documents illustrative 
of this portion of Spanish jurisprudence. This reluc- 
tance was increased, rather than diminished, by an ex- 
perience of several years, acquired in the office of the 
United States’ Commissioner for the adjudication of 
land claims under the Florida treaty. In common with 
every jurist and statesman, whose duties have led him 
to an examination of such topics, I had felt, at every 
point, the want of authentic information; but to feel 
this deficiency was much easier than to supply it. 
Though repeatedly acknowledged by committees of 
Congress, by Judges, Commissioners, and other offic- 
ers of Government, nothing had yet been done toward 
collecting the scattered materials of a compilation like 
the present, from a thousand different sources, ac- 
cessible only to the most patient industry. I was en- 
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couraged to the undertaking only in consequence of 
having, while in the office referred to, preserved 
copious notes of all the general laws and local ordi- 
nances, read or quoted, and procured copies of various 
official letters, decrees, proclamations, and other im- 
portant documents. 

To have withheld these sources of knowledge from 
the public, would scarcely have been just to the Gov- 
ernment or the claimants; to have entrusted their re- 
vision and arrangement to other hands than my own, 
would have endangered their correctness, and im- 
paired their utility. Preferring to be amenable only for 
my own mistakes, and willing to encounter the respon- 
sibility which belonged to such an enterprise, rather 
than forfeit the just share of reputation to which my 
contributions might be entitled, I entered on the execu- 
tion of the work with a sincere distrust indeed of 
my own abilities, but a perfect assurance that those 
who could best appreciate its defects would always be 
the most ready to treat them with indulgence. 

Considering that the portions of Spanish law thus 
collected and embodied were hereafter, in all human 
probability, to have an extensive and material influ- 
ence, not merely in the adjustment of claims to ten or 
twelve millions of acres of land, in which the United 
States are concerned, but also in the settlement of liti- 
gation between individuals holding conflicting titles; 
considering, also, that, while the public domain was to 
be protected on the one hand, the public faith was 
to be preserved on the other, I have not felt myself at 
liberty, in making my selections, to omit anything 
which, according to my apprehension, could be of any 
consequence to either party. 

Allow me, even at the risk of exhausting your pa- 
tience, to state as briefly as possible the nature and 
extent of my researches, at least so far as they have led 
to the acquisition of valuable materials, omitting such 
as have proved fruitless, or comparatively unimport- 
ant. 

For the purpose of ascertaining the extent of the 
information already in possession of the Government, I 
carefully examined all the reports of the various Boards 
of Commissioners, from their first organization to the 
present time. It was only among the more recent of 
these ponderous masses of manuscript that I found 
any reference to the laws or ordinances of the coun- 
try from which the titles in controversy were derived. 
In general, the cases followed each other in the order 
in which they were decided, without system or classifi- 
cation. Seldom could any uniform rules of decision be 
extracted from them, and the correctness of the few 
adopted was more than questionable, since they fre- 
quently consisted of common law principles applied to 
rights arising out of a different system of jurisprud- 
ence, and under a Government whose organization, 
forms, and policy, have little resemblance to those, the 


maxims of which were thus made tests of excellence, 
or standards of comparison. 

The instructions of Mr. Gallatin, and the report of 
Mr. Crawford, were also examined with anxious at- 
tention. I found, however, that they related chiefly to 
the interpretation which should be given to.our own 
statutes providing for the adjudication of these claims, 
and the manner of their settlement, rather than to the 
treaties and ordinances under which they were to be 
decided. 

In the hope of procuring some light upon the sub- 
jects of this compilation, various histories of Spain and 
of her colonies have been consulted. From these sour- 
ces little information can be gained with reference to 
the law of real property, or the organization, powers, 
and duties, of the local authorities. 

The jealousy of the mother country seems for a 
long time to have shrouded her colonial policy in 
studied obscurity ; and when, at a late period, her prov- 
inces were opened to the inquiries of intelligent 
strangers, this branch of their history attracted little 
attention. No historian, commentator, or traveller, 
whose works have fallen within my reach, has attempt- 
ed to present any thing even professing to be full or 
satisfactory on the subject. 

In the early settlement of the American colonies, 
conflicts with the aborigines, and, subsequently, the 
contention of European Powers for colonial and com- 
mercial aggrandisement,; prevented uniform legislation 
or regular systems of Government. The accounts which 
have descended to us of Cortez, Fernando de Soto, and 
their contemporaries and immediate successors, are 
little more than chronicles of battles, conquests, or 
massacres; records of suffering, peril, and adventure. 
When, in the further progress of the colonies, some 
traces of their civil history appears, when their local 
ordinances were framed, and their territorial limits de- 
fined, the provinces of Spain were not regulated by 
charters and commissions, like those of France and 
England. The obscurity which veils their origin has 
continued, in some measure, to envelope their policy 
to the present day. 

I find indeed, in an account of the election of Cor- 
tez as President, some mention of an intended applica- 
tion to Don Carlos to ratify it, and subsequently his 
appointment by the Emperor Charles V, to be Captain 
General of New Spain. Soon afterwards, a Royal 
Audience (Audiencia Real) was appointed, and charg- 
ed with the administration of the civil affairs of the 
country. 

From the appointment of the first Victory of New 
Spain, however, to the year 1701, I have met with no 
specification of his powers; no authentic detail of his 
subordinate authorities, nor any code of laws or sys- 


tem of regulations relative to concessions of the royal 
domain. 


18 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


The Viceroyalty was divided into three provinces 
and twelve intendencies; but these appear to have been 
political subdivisions of an entirely different character 
from others of the same name, adopted by the King of 
Spain during the last century. In the works of Clav- 
igero, Humboldt, and Bonnycastle, statements of the 
revenues of New Spain are given. Nothing appears to 
have accrued from the sales of lands; from which it 
may, perhaps, be inferred that they were granted gra- 
tuitously. 


In the history “de las Provincias Internas”, ex- 
tensive grants are spoken of; but whether made by the 
King in person or a subordinate authority, does not 
appear. 


The Emperor Charles V granted to a company of 
Weltzers, a German establishment of Augsburg, the 
sovereignty of the province of Venezuela, from Cape 
Vela to Maracapua. 

Humboldt mentions that a small number of pow- 
erful families possess a great part of the shores of the 
Intendencies of Vera Cruz and San Luis Potosi; and 
adds, that no agrarian law forces these extensive pro- 
prietors to sell their estates—mayorasgos. 

Whether these grants were absolute or condition- 
al, in the nature of fiefs, or merely for the encourage- 
ment of settlement and cultivation, I have found no 
means of ascertaining. 

There are in Cuba a Captain General Intendant, 
and Superintendent General, and eighteen Governors 
of districts, all authorized, in some form, and to some 
extent, to make grants or allotments of land. Their 
powers, in many cases, depend on instructions, official 
letters, and decrees of the King, Captain General or 
Intendant General, addressed to these respective sub- 
ordinate departments. West Florida, as is well known, 
was a dependency of the Government of Louisiana; and 
East Florida was attached to the Intendancy of Cuba. 
To remove, as far as practicable, the perplexity of this 
branch of the subject, I extended my inquiries to Cuba, 
and received from thence some official letters, decrees, 
and commissions; and have also obtained whatever 
authentic papers of this description the archives of 
Louisiana and of East and West Florida, afforded. 

By direction of the President, I have also col- 
lected some documents relative to claims derived from 
the former British Government of West Florida. 
These claims cover more than a million acres. of 
land, and appear to be entirely unfounded in law or 
equity. They are urged upon our Government for 
confirmation, in consequence of a precedent most er- 
roneously and unfortunately established in the settle- 
ment, of the land claims of Mississippi. Independent of 
any public act of the Spanish Government, these claims 
it would seem, were absolutely void at the expiration 
of the period allowed to the inhabitants of the ceded 


territory, by the treaty of 1783, for their removal and 
the disposition of their lands. 

If Spain then extended to them some indulgence, 
in consequence of the value of their possessions, the 
forfeiture, it is apprehended, was only postponed to 
the expiration of the period allowed by her liberality. 
The justice or policy of the conditions imposed on the 
inhabitants of Florida by the third article of the 
treaty between Spain and England, was, it is believed, 
a matter exclusively between those two Powers. The 
United States were neither parties nor privies to the 
compact; they derived no benefits from, and incur- 
red no responsibilities under it. The treaty was con- 
temporaneous with the acknowledgement of our in- 
dependence. The invasion by Spain, the surrender and 
evacuation of the Floridas all happened while both 
Spain and the United States were at open war with 
England. The condition imposed by Spain on England 
in the cession was the same imposed by the latter 
on the former in the treaty of 1762. There are num- 
erous precedents of a similar description, all of which 
have been considered entirely consistent with the es- 
tablished principles of international law. These claims 
are advanced against the United States after a lapse 
of forty-five years, and they have been confirmed in 
the State of Mississippi, whenever the land which they 
covered had not been regranted by Spain. If it be 
true that His Catholic Majesty, or his lawful auth- 
orities, could rightfully concede the lands which were 
comprehended in these titles, there can, it is pre- 
sumed, be little doubt that the cession, in “full prop- 
erty and absolute dominion,” of all the territory not 
granted, conveyed to the United States a title as 
perfect and indefeasible as any Spain could have con- 
ferred upon her own subjects. My province, however, 
is neither to argue or decide the question; and I con- 
tent myself with annexing such documents as exhibit 
the light in which these titles were regarded by the 
Spanish authorities. 

To avail myself of every facility towards making 
the researches called for on the faithful execution of 
this arduous commission, I addressed letters to two 
learned professors in the Universities of Cambridge 
and Virginia, requesting an examination of the dif- 
ferent works in the libraries of each, and transla- 
tions of whatever might be found connected with the 
subject. To each I sent a schedule of the ordinances of 
a general nature referred to in the proceedings of the 
Spanish tribunals, and of the various Boards- of Com- 
missioners appointed under the laws of the United 
States. 

For the assistance and courtesy extended to me by 
both these gentlemen I owe them my sincere acknowl- 
edgments. I am also indebted to a gentleman of great 
learning and research in Florida for translations of 
such parts of the Recopilacion de las leyes de los Reynos 
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de las Indias, as related to real property. They have 
been compared in the Department of State by the auth- 
orized translator of the Government and approved. 

The Curia Philipica and Febrero Adicionada was 
found to contain nothing worthy of being presented un- 
der my instructions. No reference has been made to the 
partizans of Don Alonzo, as there is a translation of the 
work accessible to those who may desire to refer to it. 
The compilation which I now send to your Department 
is, Ist. An ordinance establishing the Council of the 
Indies, dated in 1524, in Spanish with a translation, to 
be found in a work, entitled “Ordenanz as del Consejo 
Real de las Indias Neuvamente recopiladas, y por el Rey 
Don Felipe Quarto.” Published at Madrid in 1681. 

2nd. Various laws, ordinances, and decrees, in re- 
lation to the organization of Spanish tribunals, the 
form and authentication of Spanish documents, and the 
various duties and responsibilities of Governors, In- 
tendants, and Tribunals, relating to the concessions of 
lands, from a work, entitled ‘““Recopilacion de leyes de 
los Reynos de las Indias mandadas imprimer y publi- 
cor por la Majestad Catolica del Rey Don Carlos II.” 
Folio Printed in 1756; and again printed in two sub- 
sequent editions 1774 & 1791. 

3d. Extracts on the same subject, from the ‘“‘Novis- 
sima Recopilacion de las leyes de Espana, dividada in 
XII libros, en que se reforma la Recopilacion publicada 
por el Senor Don Felipe II. y se incorporan las prag- 
maticas, delulas, decretos, ordenes y resolucions Reales, 
y ortras providencias no recopiladas, y expedidas hasta 
el de 1804 mandada formar por el Senor Don Carlos 
IV.” Printed in 1805. 

4th. Extracts from a work, entitled “Real Orden- 
anza para el establicimento y intruccion de Inten- 
dentes,” &c. Printed at Madrid in 1786. 

5th. Decretos de Rey Don Fernando Septimo, from 
his restoration in 1814 to the end of 1816. Printed in 
Madrid. 

6th. Extracts from the Institutes of the civil law 
of Spain, by Doctors, Don Ignatius Jordan de Asso 
y del Rio, and Don Miguel de Manuel y Roderiguez, 
with references to the book and chapter of all the 


most approved writers, compilers, and commentators. 


on Spanish laws. 

7th. Treaties relating to the subject of this com- 
pilation. 
8th. Commissions, official letters, decrees, pro- 
clamations, instructions, and regulations of the of- 
ficers, Captains General Intendants, Governors and 
Sub-Delegates, in Louisiana and the Floridas. 

9th. Some papers showing the absolute nullity of 
the titles derived from the former British Govern- 
ment of West Florida, in Louisiana, Mississippi, Ala- 
bama, and West Florida, and those in East Florida, 
derived from the Provincial Government ‘there. 

The general laws above specified have been trans- 


lated, or compared by the authorized translator at the 
Department of State, and those of a local character by 
those whose accuracy cannot be questioned; the orig- 
inals, whenever it was practicable, were deposited in 
the Department. I sought assiduously, but have been 
unable to discover a record or notice of the proceed- 
ings upon some grant or concession which had been 
made by a Captain General, Intendant, or Governor, 
and disapproved of by the King. I have been unable 
to ascertain whether any such exist. In the limited 
time, and with the limited means allowed me, it is 
impossible to prosecute my inquiries more extensive- 
ly than I have done. How far the subjects of the Gov- 
ernment and the ends of justice may be subserved by 
researches instituted at Madrid, under the permission 
of the King of Spain, among the archives of the Coun- 
cil of the Indies, is respectfully submitted. 

Having stated the origin of the work with which 
I have been charged; having sketched its plan; giv- 
en some account of the labor and difficulty of its 
execution; I may, I trust, be excused from palliating 
its faults, or insisting on its merits. Let it be per- 
mitted to merely to say, that no pains have been spar- 
ed to render it correct and useful; of its necessity there 
can be no doubt. The numerous inquiries I have had 
concerning its progress, the solicitude evinced for its 
completion, and the anxiety to procure copies, suffici- 
ently attest the interest it has excited. In the hopes 
that it may not disappoint the reasonable expectations 
of the Government and the public, and that, whatever 
may be its deficiencies, it will in the main facilitate 
the administration and attainment of justice, I ask for 
it your candid consideration; and have the honor to 
subscribe myself, 

With highest respect, 

Your most obedient servant, 
JOS. M. WHITE. 
Hon. H. Clay 
Secretary of State of the U. S. 
DESCRIPTIVE LIST OF DOCUMENTS 

No. 1. A letter to the Secretary of State, explain- 
ing the object of the commission confided by the Pres- 
ident, and the performance of the duties. 

No. 2. An ordinance of the King of Spain, estab- 
lishing the Council of the Indies for the Government of 
his transatlantic dominions. 

No. 3. A translation of so much of the “compila- 
tion of the laws of the Kingdoms of the Indies,” (Re- 
copilacion de las leyes de los Reynos de las Indias,) 
as relates to the organization of the tribunals, the pow- 
ers of the different officers of government, and the 
grants of public lands in the American possessions of 
the Crown of Spain. 

No. 4. Royal ordinance, given at San Lorenzo el 
Real, October 15th, 1754. 

No. 5. A royal ordinance referring to, and de- 
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claring in force, with some extensions and restrictions, 
those of Don Philipe Quinto and Don Ferdinan VI, 
of the 4th ef July, 1718, and the 13th of October, 
1749. 

No. 6. Extracts of so much of the royal ordinance 
for the establishment and instruction of the Inten- 
dants of the Army and Province in the Kingdom of 
New Spain, as relates to the subject, with sections, 
numbers, and titles. 

No. 7. Extracts from the institutes of the civil law 
of Spain, by Doctors Don Ignatius Jordon de Asso y 
del Rio and Don Miguel y Roderiguez, containing num- 
erous references and extracts. 

No. 8. Extracts from book 2d, part 2, of the Roy- 
al Exchequer. 

No. 9. Ecopies of various laws and ordinances pre- 
scribing the duties of the subordinate officers of the 
Crown of Spain. 

No. 10. Oath to be taken by the Governor, as di- 
rected by the laws of the Indies, book 5, chapter ii. 

No. 11. Translation from the Novissima Recopil- 
acion de las leyes de Espana, containing the orders, 
decrees, royal resolutions, and other provisions not be- 
fore compiled, down to 1804. 

No. 12. Translation of law 4, title 8, book 11, of 
the Recopilacion, in relation to possession in cities, 
towns, and villages, and other laws in reference to in- 
heritance or estates, called Mayorasgos. 

No. 13. Translations from the work, entitled ‘“‘De- 
cretos del Rey Don Ferdinand VII’’—printed at Mad- 
rid, 1816. 

No. 14. An official despatch of the King, given at 
San Ildefonso, on the 24th of August, 1779, on the sub- 
ject of the letter and instruction of Don Alexandre 
O’Reilly, Lieutenant General and Governor of Lou- 
isana. 

No. 15. Some laws relating to primogeniture or in- 
heritance, trusts, and rights of presentation, contain- 
ing various articles published at Puerte Principe, by 
the King. 

No. 16. An official communication of the 3d of 
July, 1816, announcing the appointment of Don Alex- 
andro Ramirez, as Intendant and Superintendent Gen- 
eral of Cuba. 

No. 17. A letter from the Intendant of Cuba, no- 
tifying an accord between the Captain General and In- 
tendant, on the subject of jurisdiction, 26th of August, 
1816. 

Louisiana. 

No. 18. A part of the grant to Crozat. 

No. 19. Treaty of San Ildefonso, by which Spain 
ceded Louisiana to France. 

No. 20. Royal order of Don Carlos for the delivery 
of Louisiana, given at Barcelona on the 15th of Oc- 
tober, 1802. 


No. 21. The proclamation of Don Manuel Salcedo 


and Don Sebastion Calvo do la Puerta y O’Ferrill, 
Marquis of Casso Calvo, Commissioners of His Cath- 
olic Majesty for the delivery of Louisiana, dated 18th 
of May 1803. 

No. 22. The act of delivery of the Province of Lou- 
isiana by Spain to France, by the above mentioned 
Commissioners, to Citizen Pierre Clement Kausat, Col- 
onial Prefect and Commissioner of the French Re- 
public. 

No. 23. Treaty between the French Republic and 
the United States, for the cession of Louisiana. 

No. 24. A letter of the Colonial Prefect, Lausat, to 
Intendant Morales, informing him of despatches from 
the First Consul, informing him of the cession. 

No. 25. Act of delivery to the United States, and 
letter of the United States Commissioners announc- 
ing the same, dated 20th December, 1803. 

No. 26. Regulations of Don Alexandro O’Reilly, 
Governor and Captain General and of Governor Don 
Manuel Gayoso de Lemos, and of the Intendant 
Morales, for the allotment and concession of lands in 
Louisiana. 

No. 27. Several royal orders of the King of Spain, 
given at San Lorenzo and Aranjuez, in relation to lands 
in Louisiana, between the years 1798 and 1804. 

No. 27. Several royal orders of the King of Spain, 
given at San Lorenzo and Aranjuez, in relation to lands 
in Louisiana, between the years 1798 and 1804. 

No. 28. A report on some claims in the Western 
District of Louisiana, by the United States Commis- 
sioners, taken from the records at Opelousas. 

No. 29. A list of the Governors of West Florida, 
with the date of their commissions, taken from the 
public archives. 

No. 30. A letter of Don Gardoqui, announcing the 
appointment of Vincents Folch. Governor of West 
Florida, dated at San Ildefonso, 26th of September, 
1795. 

Nos. 31, 32, 33, 34, 35, 36. Official despatches, let- 
ters orders, and decrees of the Governor, Captain Gen- 
eral, and other authorities of the King of Spain, in 
relation to the grants of land in the Floridas. 

No. 37. Proceedings of the provisional deputation 
of Havana in regard to lands in East Florida. 

No. 38. Letter of Governor White, announcing that 
he had taken command of East Florida 20th July, 1796. 

No. 39. Letter from the Captain General to the 
Governor, communicating the royal order encouraging 
a trade in naval stores, &c. 

No. 40. Appointment of Estrada as Governor of 
East Florida. 

No. 41. Commission of Don Jose Copinger, Gov- 
ernor &c. 

No. 42. An authenticated copy of various orders, 
decrees, and local ordinances in East Florida. 

No. 43. Treaty of 22d February, 1819; 
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No. 44. Extracts from the treaty of 1763, and the 
proclamation of same date. 

No. 45. An ordinance of the British Government 
in relation to claims in Florida, and a report thereon, 
and a decree of the Governor in relation thereto. 

No. 46. Extracts from treaties between Great 
Britain and the Indians, of 26th March, 28th of May, 
and 18th of November, 1765. 

No. 2. 
ORDINANCE ESTABLISHING THE COUNCIL 
OF THE INDIES. 

El Emp. Don Carlos y la Reyna Dona Juana, ano 
1524. Don Felipe II, en el Pardo. 24 de Setiembre, de 
1571, en la ordenanca 1 del Conscjo. Y D Felipe IV, en 
estas nuevas ordenancas. 

Que el consejo real de las Indias resida en la 
Corte, y tenga las ministros y officiales que esta Or- 
denanca declara: 

Considerando los grandes beneficios y mercedes, 
quo de la benignidad soberana avemos recibido, y cada 
dia recebimos de las nuestras Indias; y entiendo bien 
la obligacious y cargo que cou ellos se nos impone, pro- 
curamos de nuestra parte (despues del favor divino,) 
poner medios convenientes para que tan grandes Rey- 
nos y Senoras sean regides y governados como con- 
viene. Y porque en las cosas de Dios N. 8S. y bein de 
aquellos Estados se provea con mayor acuerdo, deliver- 
acion, y consejo, establecemos y ordenamos que siempre 
en Nuestra Corte resida cerca de Nos el nuestro Consejo 
de las Indias, y en el un Presidente del, el Gran Can- 
ciller de las Indias, que ha de ser tambien Consejero, 
y los Consejeros Letrados, que la occurrencia y neces- 
sidad de los negocios demandaren, que por ahora sean 
ocho, un Fiscal, y dos Secretarios; un Teniente de Gran 
Canciller, que todos sea personas aprobadas en costum- 
bres tembres, nobleza y limpiera de linage, temerosos 
de Dios, y escogidos en letras, y prudencia; tres Rel- 
atores y un Escribano de Camara de Justicia, expertos 
y diligentes en sus oficios, y de la fidelidad que se re- 
quiere; quatro Contadores de Cuentes habiles y sufici- 
entes; y un receptor de las penas de Camara, y con- 
denaciones, y depositos; dos Solicitadores Fiscales; un- 
Coronista mayor y Cosmografo y un Catedriatico de 
Matematico; un Tassador de los processos; un Abago- 
do, y un Procurador de pobres; un Capellan que diga 
Missa al Consejo en los dias del; quatro Porteros, y un 
Alguazil; los qualos todos sean de la habilidad y sufici- 
encia que se requiere; y antes de ser admitidos a sus 
oficios bagan juramento de que los usuran bien y fiel- 
mente y quadaran las ordenancas del Consejo, bechas, 
y que se hizieren, y el secreto del. 

(The above was found in the “Ordonances del Con 
sejo Real de las Indias Nuevamente recopiladas, y por 
el Rey Don Felipe Quarto, para su Govierne, estab- 


lecidas, Ano de MDCXXXVL” Published at Madric 
1681. 


(TRANSLATION) 

The Emperor Charles and the Queen Joanna, in 
the year 1524. Don Philip II, in the Pardo, the 24th 
September, 1571, in the ordinance 1, of the Council. 
And Don Philip IV, in these new ordinances. 

That the Royal Council of the Indies may reside 
in the Court, and have the servants and officers which 
this ordinance declares: 

Considering the great benefits and advantages 
which, by the grace of God, we have received, and 
every day do receive, from the increase and growth of 
the kingdoms and dominions of our Indias: and being 
well advised of the obligation and duty towards them, 
which this imposes upon us, we are solicitous, on our 
part, (with God’s assistance,) to devise suitable means 
by which such great kingdoms and dominions may be 
governed and ruled in a proper manner. And in order 
that we may provide with the greater judgment, delib- 
eration, and prudence, in matters relating to religion 
and the good of these States, we establish and ordain, 
that our Council of the Indies may always reside in 
our Court, near our person, and in it a President 
thereof, a Grand Chancellor of the Indias, who must 
also be a Counsellor; and the Counsellors learned men, 
which the business to come before them will necessa- 
rily require, of whom, for the present, there may be 
eight; a Chancellor of the Exchequer and two Sec- 
retaries ; a Deputy Grand Chancellor; all of whom must 
be men of approved morals, of noble and pure lineage, 
fearing God, and eminent for their learning and pru- 
dence; three Reporters, and a clerk of the chamber of 
Justice, skilful and diligent in the discharge of their of- 
fices, and of approved fidelity; four Auditors of Ac- 
counts, able and competent persons, and a Receiver of 
the fines imposed by the Chamber, and confiscations 
and deposits; two Fiscal Solicitors; a Chief Chronicler 
and Cosmographer, and a Professor of Mathematics; 
an Assessor of Suits; and Advocate and a Proctor of 
poor persons; a Chaplain, who may say mass to the 
Council on the days of it; four Porters, and a Con- 
stable, who must all be men of the requisite ability and 
qualifications; and before being admitted to their of- 
fices, they shall take an oath that they will discharge 
them well and faithfully, and that they will keep the 
ordinances of the Council, those already made, and 
those which shall be made, and the secret of it. 

No. 5. 
TRANSLATIONS FROM THE RECOPULACION 
DE LEYES DE LAS INDIAS 

Translation of so much of the “Compilation of the 
laws of the Kingdoms of the Indies.” (Recopilacion de 
las leyes de los Reynos de las Indias) as relates to the 
organization of the Tribunals, the powers of the dif- 
ferent Officers of Government, and the grants of pub- 
lic lands, in the American possessions of the Crown of 
Spain. 
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Prefatory act, declaratory of the authority given 
to the laws contained in this compilation. 

1. Don Carlos, by the Grace of God, King of Cas- 
tile, Leon, Aragon, of the Two Sicilies, of Jerusalem, 
Navarre, Grenada, Toledo, Valencia Gallicia, Mallorea, 
Seville, Sardinia, Cordova, Corsisca, Murci, Jaen, the 
Algarves Algesiras, Gibraltar, of the Canary Islands, 
the East and West Indies of the Islands and Contin- 
ents of the Ocean; Archduke of Austria, Duke of Bur- 
gundy, Brabant, and Milan; County of Apsbirg, Flan- 
ders, Tyrol, and Barcelona; Lord of Biscay and Molina 
&c. to the Dukes, Counts, Marquisses, Nobles, and 
to the Presidents, Governors, Grand Chancellor, and 
Members of our Councile of the Indies; to our Vice- 
roys, Presidents, Auditors of our Royal Audiences, 
Governors, Magistrates, (Corregidores) Superior and 
Ordinary Alcaldes, and other; our Judges and Justices, 
Accountants, and Officers of the Royal Treasury of 
these our Kingdoms of the Indies, Island, and Contin- 
ent of the Ocean, our Priors and Consuls in the Con- 
sulates of Seville, Mexico, and Lima, and to our Pres- 
ident and Judges, and the Learned of our Court of 
Contratacion of Seville; Generals, Admirals, Captains, 
and other Ministers and Officers of our armadas, 
fleets, merchant ships and vessels, employed in the 
commerce of the Indies, and to all other persons whom 
the tenor of these, our letters, does or may concern: 

Know yea, that, from the discovery of our West 
Indies, Island, and Continent of the Ocean, our first 
and principal desire, and that of the Kings our glori- 
ous ancestors, having been to enact laws by which 
those kingdoms might be governed in peace and jus- 
tice, many letters, charters, provisions, ordinances, in- 
structions, acts of Government, and other public acts, 
have been issued, which, owing to the remoteness of 
some provinces, have not come to the notice of our 
subjects, in consequence of which, great injury may 
have accrued to the good government, and to the rights 
of the parties interested; and we, on our part, being 
anxious to remedy these inconveniences, and taking in- 
to consideration the great diversity of matters, and 
the number and intricacy of subjects, it being, besides, 
expedient that all that we shall provide and determine 
be made known to all, in order that they may be made 
acquainted with the laws by which they are governed, 
and to which they are to conform in matters of gov- 
ernment, justice, war, finance, and others, and with 
the penalties incurred by offenders against those laws; 
having caused a careful and diligent examination to 
be made of the books in our offices, and of all the pub- 
lic acts, which through so long a lapse of time, have 
become excessively numerous; having seen that some 
books and volumes, both printed and manuscript, 
which do not contain that authenticity, weight, ar- 
rangement, and clearness, required by our roy- 
al enactments, are inadequate and unfit to 


form the basis of decisions in any matter what- 
soever; and that the Kings, our ancestors, had directed 
and commanded a digest to be made of all matters and 
final decisions, which had been enacted and determin- 
ed down to their time, and particularly to the years 
one thousand five hundred and fifty-two, and one 
thousand five hundred and sixty: various commissions 
were given to Don Luis de Velasco, our Viceroy to New 


Spain, at the instance of Doctor Francisco Hernandez 


de Liebana, Fiscal (Attorney) of our Council of the 
Indies, directing him to cause a collection to be made 
of all the letters, enactments, and chapters in the char- 
ters, concerning the good government and administra- 
tion of justice in our Royal Tribunal (Audiencia) of 
Mexico, that the same might be printed, who commit- 
ted the execution of this duty to the Licentiate Vasco 
de Puga. Auditor (Oidor) of the said tribunal, by 
whom a volume of ordinances (cedulas) was digested 
and published in the year one thousand five hundred 
and sixty-three. Don Francisco de Toledo have subse- 
quently been appointed Viceroy of Peru, with special 
instructions forthwith to cause a compilation to be 
made of all the ordinances (cedulas) which he might 
find; he directed that they should be collected into one 
volume, divided into titles, and arranged in-order of 
matter; but these directions were not carried into 
effect, it being deemed more proper that the work 
should be completed within these kingdoms, where in 
the year one thousand five hundred and seventy, the 
King, Don Felipe the Second, caused a declaration and 
digest to be made of the regulations enacted for the 
good government of the Indies, in order that they 
might all be known and understood, suppressing such 
as were unnecessary, and supplying others which were 
wanting, promulgating and explaining such as were 
susceptible of doubtful meaning, or repugnant in them- 
selves, and dividing them into titles and under gen- 
eral heads; of this work, there was only printed and 
published the title relating to the council and its ordi- 
nances, whose provisions were promulgated, and com- 
manded to be enforced, by an ordinance of the twen- 
ty-fourth of September, one thousand five hundred 
and seventy-one; and, in order to supply the deficiency 
caused by the important engagements of our council, 
orders were given to Diego de Encinas, Clerk in the 
Secretary’s office to transcribe the enactments, ordi- 
nances, (cedulas) chapters in the ordanances, and let- 
ters issued and delivered at different times, down to 
the year one thousand five hundred and ninety-six, 
which formed four printed volumes, but which owing 
to their not being divided and arranged in a proper 
manner, have not yet answered the desired purpose of 
a well digested compilation. In the year one thousand 
six hundred and eight, Count de Lemus being then 
President of the Council, a commission was appointed, 
and a place designated, where the Licentiates Hernando 
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Villagomex and Don Rodrigo de Aguiar y Aunca, of 
the same council, were to proceed to execute that work, 
and to settle all doubtful matters; but the stated du- 
ties of their offices did not permit of its being com- 
pleted, and, although its President the Licentiate Don 
Fernando Carillo, used particular exertions to pro- 
mote that object, the same causes prevented its com- 
pletion. As it was, however, so necessary and import- 
ant, its further prosecution was committed to the Li- 
centiate Don Rodrigo de Aguiar, assisted by the Licen- 
tiate Don Antonia do Leon, a learned judge of the 
Court of Contratacion of the Indies. In the year one 
thousand six hundred and_ twenty-eight, while this 
great work was progressing, the book which has, to 
this day been in circulation, under the title of summary 
of the general compilation of the laws, was ordered and 
published for the purpose of promulgating the resolu- 
tions and decisions which it contained. After the de- 
cease of Don Rodrigo de Aguiar, the work was con- 
tinued by Doctor Don Juan de Solarzano Pereya, of 
the same council, under the direction of the Court de 
Castrillo, who, likewise, used his particular exertions 
in forwarding its completion. In the year one thousand 
six hundred and seventy, the Licentiate Joseph Gon- 
zalez, Governor, having, jointly with the council, ex- 
amined what progress had been made up to that time, 
and having taken advice from ourselves, thought it ex- 
pedient to constitute a commission composed of the 
Governor and the Licentiates Don Antonio de Mon- 
salve, Don Miguel de Luna, and Don Gil, the Custejon, 
who were succeeded by Don Alvaro de Benavidez, Don 
Thomas D. Valdes, Don Alonzo de Llano, Don Juan de 
Santelices, Don Antonio de Castro, Don Juan de Corul, 
and Don Diego de Alvarado, all of our said Council of 
the Indies, to be assisted by the Licentiate Don Fer- 
nando Xiemenez Panigua, learned judge of the Court 
of Contratacion, in order to discuss and settle such 
points as might require mature consideration. Subse- 
quently Doctor Don Francisco Ramos de Manzano, 
Governor, Count de Penuranda, Count de Medellin, and 
the Duke de Medina Celi, Presidents of our said Council 
of the Indies, continued the same undertaking; and, 
sensible of the importance, both to our royal service 
and to public good, of its prosecution and completion, 
took all necessary measures to attain the desired ob- 
ject, and to give it publicity under the proper auth- 
ority ; now, having considered and taken advice on the 
subject, Prince Don Vincente Gonzaga being Governor 
of the Council, we decree and command that the laws 
contained in this book, and framed for the good gov- 
ernment and administration of justice, in our Council 
of the Indies, in our Court of Contratacion of Seville, 
of the East and West Indies, Islands and Continent of 
the Northern and Southern Oceans, of their navigation, 
fleets and vessels, and all our possessions and depend- 
encies, which are ruled and governed by ourselves, 


through our said council, be obeyed, fulfilled, and exe- 
cuted, and that they regulate and determine all suits 
and differences which may arise in this as well as in 
the aforesaid kingdoms, although some of the said 
laws be newly made and enacted, and may not have 
been published or promulgated, or be contradictory of, 
or different from, other laws, chapters, in our chart- 
ers, and regulations of our kingdoms, or from other 


_cedulas, letters, charters, and regulations of our king- 


doms, or from other cedulas, letters, patent, provisions, 
ordinances, instructions, and acts of Government, and 
other documents, either manuscript or printed; all 
which, our will is, that, henceforth, they have no auth- 
ority, whatever; that no judgments be given according 
to them, they being hereby enacted in a different © 
form, or expressly repealed, as we do, by this law, more 
fully repeal them, but solely according to the laws 
contained in this compilation, or, in default of them, 
according to what is enacted by the second law, in the 
first title and second book of this compilation, the 
cedulas and ordinances, given at our Royal Audiences, 
continuing in full force and vigor, were not contrary to 
its provisions; when printed, it shall be made up into 
one volume and book, and placed in the archives of our 
Council of the Indies, revised and signed by the mem- 
bers of our said Council; and it shall form an original 
record, by which, in all cases of doubts and difficul- 
ties which may hereafter arise, the text of said laws 
shall be corrected and amended; another volume and 
copy shall, moreover be deposited in our archives of 
Simancas, revised and amended, signed by the mem- 
bers of our Council, compared and collated with it, 
which shall remain there, and shall have the same 
authority as the original. Such is our pleasure. Given 
at Madrid, the eighteenth of May, one thousand six 
hundred and eighty-two. 
I, THE KING. 

By command of the King, our Lord, 

D. Joseph de Veytia Linage. 

D. Vincente Gonzaga. 

D. Bernabe Ochoa. 

Count de Canulejas de Chinchetra. 
Recorded 

D. Francisco de Salazar 
By the Grand Chancellor: 

D. Francisco de Salazar, Substitute. 


2. Lib. II. Tit. 1, Law 2.—(Vol. 1, P. 217.) 
The laws contained in this Compilation to be 
observed in the manner and cases herein set 

forth. 
Considering that it is of the utmost importance 
that the laws framed for the good government of our 
Indies, Islands, and Continent of the Northern and 
Southern Oceans, which have been promulgated in sep- 
arate cedulas, enactment, instructions, and charters, 
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be collected and digested into one body, and in the 
form of a code, and that the same be obeyed, fulfilled 
and executed: We decree and command, that all the 
laws herein contained be fulfilled and executed as our 
laws, and in the manner set forth in the law pretixed 
to this compilation, and that they all have force of 
law and supreme authority in whatever they decide 
and determine; and if it should be deemed expedient 
to enact others besides those contained in this book, 
the Viceroys, Presidents, Tribunals, Governors, and 
superior Alcaldes, shall give us information thereof, 
through our Council of the Indies, stating their mo- 
tives and reasons for so doing, in order that, on due 
consideration, such measures may be taken as shall 
be thought proper, and added in a separate book. We 
command that no addition be made to the municipal 
laws and ordinances of each city, nor in those which 
shall be made by any community or university, nor in 
the ordinances enacted for the good and benefit of 
the Indies, and confirmed by our viceroys or royal 
tribunals for their good government, when not re- 
pugnant to the laws contained in this book, which 
shall have the same force and operation as if they were 
confirmed by the tribunals (audiencias) until, after be- 
ing seen by the Council of the Indies, they shall have 
been approved or rejected. And as regards what is not 
determined by the laws contained in this compilation 
with respect to the decision of causes, the laws in the 
compilation and partidas of the kingdom of Castile 
shall be observed in the manner set forth in the fol- 
lowing law. 
3. Lib. II, Tit. 1, Law 2.—(Vol. 1, P. 238.) 

For the observance of the Laws of Castile, in 

cases which are not provided by those of the 

Indies. 

We decree and command, that, in all cases, trans- 
actions and suits which are not decided nor provided 
by the laws contained in this compilation, nor by the 
regulations, provisions, or ordinances enacted and un- 
repealed, concerning the Indies, and by those which 
may be promulgated by our orders, the laws of our 
kingdom of Castile shall be observed, conformably to 
the law of Toro, with respect as well to the substance, 
determination, and decision of cases, transactions, and 
suits, as to the form of proceedings. 

4. Ibid. Law 4.—(Vol 1, p. 218.) 
For the observance of the ancient Laws in force 
for the government of the Indies, and of those 
which have been re-enacted. 

We decree, and command, that the laws and good 
customs anciently in force in the Indies, for their good 
government and police, and the usages and customs ob- 
served and retained from the introduction of Chris- 
tianity among them which are not repugnant to our 
sacred religion, or to the laws contained in this book, 
and to those which have been framed anew, be ob- 


served and fulfilled; and, it having become expedient 
to do so, we hereby approve and confirm them, reserv- 
ing to ourselves the power of adding thereto what- 
ever we shall think fit, and will appear to us neces- 
sary for the service of God our Lord, and our own, and 
for the protection of, and Christian police among, the 
natives of those Provinces, without prejudice to estab- 
lish usages among them, or to their good and whole- 
some customs and statutes. 
5. Lib. II, Tit. 2, Law 1.—(Vol. 1, p. 228.) 
The Council of the Indies to be held in the 
Capital, and to have such Ministers and Offic- 
ers as are provided by this Law. 

In consideration of the great benefits and mercies 
which we have received, and daily continue to receive, 
from the Supreme Bounty, through the advancement 
and improvement of the kingdoms and dominions of 
our Indies, and sensible of the duties and obligations 
they impose upon us, we desire, on our part, (through 
Divine favor,) to devise the proper means for the good 
government of so extensive kingdoms and dominions. 
And in order to provide with more mature delibera- 
tion and better counsel, for the service of God our 
Lord, and for the good of those States: We establish 
and ordain, that, henceforth, our Council of the In- 
dies shall reside, together with a President thereof, 
in our capital, near our person, as likewise the grand 
chancellor, who shall also be a counseller, such of the 
learned counsellors as the state of affairs shall re- 
quire, who for the present shall be eight in number; 
one attorney, (fiscal) and two secretaries, and one 
deputy (Teniente) grand chancellor, all of whom will 
be persons of approved demeanor, and of noble and 
high lineage, fearing God, and selected for their knowl- 
edge and prudence; three reporters, and a clerk of 
court, skillful and diligent in the discharge of their 
duties, and of approved fidelity; four able and experi- 
enced accountants, and a treasurer general; two at- 
torneys and solicitors; one historian and cosmograph- 
er; one professor of mathematics; one chaplain to say 
mass on council days; four porters and one constable; 
all able and duly qualified men, who, before being in- 
stalled in their respective offices, will make oath well 
and faithfully to discharge their duties, and will ob- 
serve the ordinances now framed, or hereafter to be 
framed, by the council, and to keep its secrets. 
6.—Lib. II Tit. 2 Law 2.—(Vol. 1, p 229.) 

The Council to have supreme jurisdiction in the 
Indies, to make laws, examine statutes and to 
be obeyed there and in these kingdoms. 

In order that the members of our Council may 
more effectually and with more authority, assist us in 
fulfilling our obligations towards so great kingdoms 
and dominions, it is our will and pleasure that said 
Council have supreme jurisdiction throughout our 
West Indies, now discovered, or which may hereafter be 
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discovered, and over the transactions there arising and 
depending; and that the same may, without Counsel, 
and for the good government and administration of 
justice therein, ordain and make laws, regulations, or- 
dinances, and provisions, general and particular, neces- 
sary for the good of those Provinces for the time be- 
ing; and further, that it have power to see and ex- 
amine, that we may approve and enforce obedience 
thereto, all ordinances, constitutions, and other 
statutes, made by Prelates, Chapters, Canons, and 
Convents of Ecclesiastics, and by our Viceroys, Trib- 
unals, Councils, and other Corporations, in the In- 
dies, where, as well as in all the other kingdoms and 
dominions, in matters relating to affairs of the In- 
dies, and subjects connected therewith, our said Coun- 
cil shall be obeyed and respected, in the same manner 
as our Council of Castile, and our other Councils, are 
obeyed in whatever concerns them; and its enactments 
and commands shall, in every respect, be fulfilled and 
obeyed in all parts as well of these kingdoms as of 
those of the Indies, and by all persons whatsoever. 
7.—Lib. II Tit. 2, Law 3.—(Vol. 1, p. 229.) 
No Council, Chancery, Tribunal, Judge, nor Jus- 
tices of these Kingdoms, other than the Council 
of the Indies, shall take cognizance of affairs 
connected with them. 

We decree and command, that none of our Royal 
Councils, Tribunals, Alcaldes, either of our court or 
house, Chancer, or Audiences, nor any other Judge 
whatever, or Justices of our kingdoms and dominions, 
presume to take cognizance, or exercise any jurisdic- 
tion over the affairs of the Indies, or anything apper- 
taining to our Council of the Indies, either by petition 
or complaint, or in the form of appeal, in the usual 
manner, or in execution, in first, second, or any other 
resort; but that as soon as any causes come before 
them, they all be remanded to our said Council of the 
Indies. And we command the Clerks of the Alcaldes of 
Court, the Clerks in the Provinces, and of the Numero 
and others, whoever they may be, whenever they shall 
be called upon by our Council of the Indies to lay be- 
fore it any suit or business whatever depending before 
them or passing through their hands, whcih may in 
any manner relate to, or be connected with, affairs 
of the Indies, to appear in person and make report of 
said suits or business, without pleading any cause of 
impediment whatever. 

8.— Lib. II Tit. 2, Law 41.—(Vol. 1, p. 242.) 
The full Council necessary to grant and reward. 

We command that no petition for relief be answer- 
ed or decreed, and that no relief be granted, or com- 
pensation be made, in the absence of the President, 
or unless all the members of the Council be present. 
9.—Ibid. Law 42.—(Ibid.) 

The nature of the services and evidence of the 
same to be inserted in the reports, and place on 
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records, in cases of petition for rewards. 

In the reports made to us, in cases of rewards and 
compensation for services, the qualifications, merits, 
and services of the persons in whose behalf they are 
made, shall be fully stated, together with the testi- 
mony, and the facts supporting the same, setting forth 
how and where such services have been rendered, the 
compensation made in money or otherwise, and the 
objections of our Fiscal, if such there be; and for the 
better fulfilment of this, there shall be in the custody 
of our Secretaries a record and statement of said com- 
pensation and rewards as shall have been granted by 
us; and each shall keep one for the Provinces and Dis- 
tricts resorting to his office. 
10.—Lib. II, Tit. 2, Law 43.—(Vol. 1, p. 243.) 

No memorial for services shall be admitted 
which shall not be supported by certificates. 

No memorial, from any person whatever, shall be 
received for services, which shall not be supported by 
certificates from the Viceroys General, or other chiefs, 
under whom such services shall have been performed, 
except those of persons who shall have served in the 
Councils. 
11.—Ibid. Law 44 (Vol. 1, p. 243.) 

A petitioner for services performed by another 
person shall have to prove that he is entitled to 
claim the compensation. 

Whoever shall apply for services rendered by an- 
other person, even by his father, beside proving that 
no compensation has been received, shall have to prove 
his right to present the claim; and the papers exhib- 
ited for that purpose shall be certified by the oldest 
Counsellor, (Togado,) and by the Secretary, who shall 
declare whether he is so entitled, and the amount shall 
be adjudged by the Council, conformably to said cer- 
tificates. 
12.—Lib. II. Tit. 2, Law 45.—(Vol. 1, p. 245.) 

The memorial to set forth all the services, and 
no others to be admitted. . 

The party addressing a memorial shall therein set 
forth all the services rendered by him up to its date, 
because no other shall thereafter be admitted; and 
the members of our Royal Council of the Indies shall 
receive orders not to admit them. 
13.—Ibid. Law 46.—(Ibid.) 

In case of pretensions for fresh services, the 
Council shall certify whether they are entitled 
to additional compensation. 

If, after relief shall have been granted to a per- 
son who shall have performed additional services, ad- 
ditional compensation be asked for the same, the 
Council shall inquire and declare whether they are en- 
titled to further compensation, and if so, the mem- 
orial shall be admitted for consideration. 
14.—Lib. II Tit. 2, Law 47.—(Ibid.) 

A person alleging services which he cannot sub- 
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stantiate, loses his compensation for those that 
are proved, and the right of petitioning for the 
same. 

15.—Ibid. Law 54.—(Vol. 1, p. 245.) 
No claim for relief to be presented a third time, 
or be reconsidered. 

We command, that no claim for compensation for 
services, grace or relief, or connected with such sub- 
jects, of whatever description, be brought before the 
Council a third time; and we permit, that, in cases of 
petitions and memorials for rewards, or for compen- 
sation for services or other matters of grace, the same 
may be entitled to consideration and reconsideration, 
the records whereof, and of all matters connected 
therewith, shall remain in the custody of the Secre- 
tary of the Council, together with the other papers of 
the office; and after having thus been twice consid- 
ered, the case shall be closed and ended; and if, with 
a view of fraudulently using a second time the plead- 
ings and papers, the petitions were withdrawn or se- 
creted, or any of the memorials and decrees contained 
therein, the person guilty of so doing, if an attorney, 
shall be suspended from his office for the term of six 
months, and if the party himself, or any other person 
acting in his name, he shall incur a fine of ten thous- 
and maravedis to our treasury; and the same shall be 
observed in cases where, after decision by the report 
made to us, the party shall have declined accepting the 
first compensation allowed, or where none shall have 
been granted. 

16. Lib. II, Tit. 2, Law 55.—(Vol. 1, p, 245.) 
The pleadings, in cases of claims for services 
presented by the parties, not to be returned to 
them, and the official records to be kept secret. 

We command that the records of proceedings for 
services rendered, made out at the request of the par- 
ties and laid before our Council of the Indies for the 
purpose of obtaining compensation, be not returned to 
said parties, and that they remain in the custody of 
the Secretaries, who shall keep them as heretofore 
provided; and the official records. made out by the 
Audiences, and sent up, together with their opinions, 
shall be kept secret, so as to prevent their being seen 
or read by any one not in possession of the secrets of 
the Council. 

17. Lib. II, Tit. 5, Law 7.—(Vol. 1, p. 275.) 
The Fiscal to have communication of the peti- 
tions for relief, whenever he shall require it, and 
may be plead against them. 

The King’s Attorney (Fiscal) may allege and 
state whatever he may see fit, in the interest of our 
service, against petitions for reward or compensation 
for services, and against the pleadings and opinions of 
the Tribunals (Audiences) which shall be presented 
for that purpose; all which shall be ———- to 
him whenever he may require it, 


18. Lib. II, Tit. 6, Law 24.—(Vol. 1, p. 283.) 
Rescripts and Orders for rewards not to be 
entrusted to the Audiences. 

Whereas inconveniences have arisen from the 
praceic of giving our rescripts and letters of reward, 
patronage, or appointments in our Indies, or others of 
the same description, directed to our Tribunals, 
(Audiences,) which have taken those occasions of in- 
terfering in affairs of Government: We command that 
none be henceforth given in that form, by our Council 
of the Indies, but that the said letters be addressed to 
the Viceroys, Presidents, or Governors. 

19. Lib. II, Tit. 6, Law 25.—(Vol. 1, p. 283.) 

Orders for compensation not to be given after 
four months, without a supplement. 

Orders for compensation, which shall not be taken 
out within fcur months, shall not be delivered with- 
out a supplement. 

20. Lib. II, Tit. 15, Law 1.—(Vol. 1, p. 323.) 

Dividing the discovered parts of the Indies in- 
to twelve Jurisdictions (Audiencias,) and in 
Governments, Corregimientos and Alcaldias 
Mayores. 

Whereas twelve Tribunals (Audiences) and Roy- 
al Chanceries, with the limits prescribed in the fol- 
lowing laws, have been established in those parts of 
our kingdoms and dominions in the Indies which have 
been discovered to this day, for the government of our 
subjects, in peace and justice; and whereas their dis- 
tricts have been divided into Governments, Corregim- 
ientos and Alcaldias Mayores, in compliance with our 
laws and orders, and subordinate to the Royal Trib- 
unals, (Audiences,) and all of them under the jurisdic- 
tion of our Supreme Council of the Indies, which rep- 
resents our royal person: We ordain and command, 
that, henceforth, and till further orders, the said 
twelve Audiences be continued, and, within their res- 
pective districts, the Governments, Corregimientos, 
and Alcaldias Mayores, existing at this time, and that 
no alterations be made therein without express orders 
from ourselves or from our Council. 


21. Lib. II, Tit. 15, Law 16.—(Vol. 1, p. 330.) 


Decrees of the (Audiences) Tribunals to be ob- 
served and fulfilled as if emanating from the 
King; and what they are to do in case of war. 
We ordain and command, that all our Councils, 
Judges, Justices, Knights, Squires, officers, any good 
men of the cities, towns, and villages in the Indies, 
who, at any time, and on any occasions, in time of 
peace or war, may have been called by our President 
and Auditors of the Royal Tribunals, (Audiences,) do 
assist them, and execute and fulfil all that the same 
shall, in our name, say and command them to do, as 
good and loyal subjects, and with the fidelity which 
they owe us; and that for their fulfilment, they grant 
them all the aid and favor which they may require and 
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demand, under pain of incurring our disgrace, and the 
other penalties to which are subject such vassals as do 
not assist their kings and masters, and refuse to exe- 
cute their decrees and commands, to which penalties 
we condemn them, in case of disobedience, to be exe- 
cuted upon their persons and their goods. 


We do further command, that, where the Presi- 
dent is Governor and Captain General, the Royal Trib- 
unal (Audience) shall issue no orders, in matters of 

. war, nor shall interfere therein, whenever the Gover- 
nor and Captain General shall be present; these being 
under his exclusive jurisdiction, or, when absent, un- 
der that of the audience. This shall be so executed 
wherever the laws in this book make no special pro- 
vision in the case. 


22. Lib. II, Tit. 15, Law 35. (Vol. 1, p. 334.) 
Those who shall think themselves aggrieved by 
the acts of the Viceroy or President, may appeal 
to the Audience. 

We declare and command, that, whenever a per- 
son shall think himself aggrieved by any official act or 
decision of the Viceroy or President, he may appeal 
to our Audiences, where justice shall be done to him, 
according to the laws and ordinances; and the Viceroys 
and Presidents shall not prevent their appeals, nor 
shall be present at the examination and decisions of 
their causes, for which purpose they shall abstain 
from attending. 

23. Lib. II, Tit. 15, Law 43.—(Vol. 1, p. 336.) 
The Viceroys and Presidents to exercise juris- 
diction in matters of Government, the Captains 
General in matters of war. 

Matters and affairs of Government are under the 
exclusive jurisdiction of Viceroys and Presidents, with 
the privilege of appeal to the Tribunals, (Audiences, ) 
as provided by law 35 of this title. And we command 
that, in cases of doubts, the orders of the Viceroys and 
Presidents be executed, and that the Audiences give us 
notice thereof, together with their motives and 
reasons, in order that we may take such measures as 
may be necessary. And matters relating to war, mili- 
tary government, and garrisons, are, under the jur- 
isdiction of the Captains General, and the Audiences 
shall not take cognizance thereof, even by way of ap- 
peal: for our pleasure is, that, if any person shall think 
himself aggrieved by the decisions of the Captain Gen- 
eral, such person shall, in cases where he is of the right 
entitled thereto, be allowed to appeal to our Board of 
War of the Indies; and in cases of soldiers, the laws 
contained in the title which treats of such matters shail 
be observed. 

24, Lib. II, Tit. 15, Law 57. (Vol. 1, p. 340.) 
In the absence of the Viceroy or President, the 
Tribunals (Audiences) to assume the Govern- 
ment; the Senior Auditor (Oidor) to take the 


place of the President. although he were Cap- 
tain General. 

We command that, in the absence of the Viceroy 
or President, or during their inability to govern, our 
Royal Tribunals (Audiences) shall succeed to the gov- 
ernment, and shall have the same power as the Vice- 
roy or President while serving in those capacities; the 
senior Auditor (Oidor) shall be President. and shall 
alone decide in all matters properly belonging to the 
President; if a Captain General, such senior Auditor 
shall, nevertheless, exercise that office until we shall 
have appointed a successor, or sent thither such per- 
son as, agreeably to our orders. shall be authorized to 
that effect, unless, by the laws contained in this book, 
some other or contrary provision be made with res- 
pect to particular Audiences. 

25. Lib. II, Tit. 15, Law 164.—(Vol. 1, p. 365.) 
Each Audience to keep a register of the inhab- 
itants and of their occupations, a copy of which 
to be transmitted to the Council. 

The Audiences shall beside keep a register, where 
shall be inscribed the names of the inhabitants of their 
respective districts. a statement of their services, and 
the amount of the compensation paid to each, in money, 
by way of extra compensation (ayuda de costa) or 
otherwise, and of the offices to which he has been ap- 
pointed; which register shall agree with the journal 
of the Audience, in order that whenever a claim for 
services shall be presented said, Audience may set 
forth its opinion thereof. Of this register a copy shall 
be transmitted to our Royal Council of the Indies, with 
as little delay as possible; and if subsequently, there 
be made to it any addition, correction, or amendment, 
information thereof shall be made in the copy first 
sent, and that we may know what is the nature of the 
services, and grant the proper compensation. 

26. Lib. II, Tit. 16, Law 55.—(Vol. 1, p. 384.) 
The Auditors, (Oidores,) Alcades, and King’s 
Attorneys, (Fiscales,) shall not own any house, 
huts, estates, or gardens, or lands. 

We forbid the Auditors, (Oidores,) Alcaldes, and 
King’s Attorneys owning, in any case, or in any man- 
ner whatever, any houses for their dwellings or for 
rent, or in any huts, estates, lands, or gardens, or 
building any houses or stores within the cities where 
they may reside, or without the same, or in+«any oth- 
er place within the district of the Audience, in their 
own right, nor in that of any other person, directly or 
indirectly, under the penalties incurred by those who 
trade, contract, or exercise any incrative occupation. 
27.7 Lib. II, Tit. 16, Law 56.—(Vol. 1, p. 385.) 

The officers mentioned in the preceding to for- 
feit the value of their estates, even after dispos- 
ing of them; as also the persons in whose name 
they were held. 

Whereas, notwithstanding the provisions enacted 
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by the Emperor, and by the Kings, our grandfather 
and father, the said ministers interpose third persons 
in whose names they own houses and exercise trade, 
they being the real owners; and whereas our service 
requires that offences should be punished without 
waiting for the delays of legal inquiries: We command 
that, besides the aforesaid penalties, whenever it shall 
appear that they purchase or have purchased, or that 
they own or have owned, in the names of other per- 
sons, the property above mentioned, although they may 
have sold the same, and in fact transferred it to an- 
other possessor, they shall forfeit the amount for 
which such property shall have been sold; and further, 
the persons in whose name such property stood, shall 
incur the penalty of forfeiture to the amount of the 
sale of such gardens, houses, lands, or estates. 

28. Lib. II, Tit. 16, Law 57.—(Vol. 1, p. 385.) 

The Ministers not to sow any wheat or corn. 

The Presidents, Auditors, Alcaldes, and Attorneys, 
shall in no case sow any wheat or corn, either for 
their own use or for sale. 

29. Lib. II, Tit. 16, Law 64.—(Vol. 1, p. 386.) 
Prohibiting the officers of Audiences to trade 
and contract; which may be proved by informal 
evidence. 

We declare that the prohibition to trade and con- 
tract, contained in the laws of this title, extends to the 
secretaries, servants, and other members of the fam- 
ilies of the Viceroys, Presidents, Judges, Alcaldes, and 
King’s Attorneys in the Audiences, and the Reporters 
and Clerks, and all other our officers in the Indies, 
who shall observe and fulfil these provisions as if they 
were specifically mentioned therein; and from this 
moment we do declare them as included and compre- 
hended in said provisions, not only in the cases there- 
in provided, but also in all others where it can be prov- 
ed that they have been concerned, either openly or 
secretly, in any firm, or traded under the name of a 
third person or substitute. And we command that the 
proofs of these offences may be by such witnesses as 
are deemed competent in cases of bribery of the Judges 
and other officers. And to the end that this may be 
carried more fully into effect, and that it may be 
known when these offences have been punished, it is 
our pleasure that, in the examinations and inquiries 
which shall be made into the conduct of our Viceroys, 
Presidents, Judges, Alcaldes, Attorneys, Governors, 
Justices of the Peace, (Corregidores,) and other jus- 
tices and officers in the Indies, the provisions of this 
law be made the subject of particular inquiry, in order 
that justice may be executed against the offenders, as 
well for the past as for the future. 

30. Lib. II, Tit. 16, Law 66.—(Vol. 1, p. 387.) 

The foregoing prohibition extends to the wives 
and children of said officers, while under their 
authority. 


We declare that the law prohibiting the Viceroys, 
Presidents, and other officers of Audiences, from trad- 
ing and contracting, extends to their wives, and chil- 
dren unmarried, unless they have taken the veil, or 
live separately. 

31. Lib. II, Tit. 18, Law 36.—(Vol. 1, p. 412.) 
When in cases of grants of land the persons 
interested are cited to appear, the King’s Attor- 
ney is to be summoned in behalf of the Indians. 

It being our wish that the Indians be protected 
and well treated, and that they be not molested nor in- 
jured in their person or property: We command that, 
in all cases, and on all occasions, when it shall be pro- 
posed to institute an inquiry, whether any injury is to 
accrue to any person in consequence of any grant of 
land, whether for tillage, pasture, or other purposes, 
the Viceroys, Presidents, and Judges shall cause sum- 
monses to be directed to all persons whom it may really 
concern, and to the Attorneys of our royal Audiences, 
wherever Indians may be interested, in order that all 
and every person may take such measures as may be 
expedient to protect his rights against all injuries 
which might result therefrom. 

32. Lib. II, Tit. 31, Law 13.—(Vol. 1, p. 484.) 
Visitors to ascertain whether certain farms are 
located to the prejudice of the Indians; and, if 
so, to see justice done them. 

Whereas grazing farms, owned by Spaniards for 
the use of their cattle, have been productive of injury 
to the Indians, by being located upon their lands, or 
very near their fields and settlement, whereby said 
cattle eat and destroy their produce, and do them 
other damage; We command that the Judges who 
shall examine the lands, make it their duty to visit 
such farms, without previous request to do so, and as- 
certain whether any injury accrues therefrom to the 
Indians or their property; and, if so, that, after due 
notice to the parties interested, they forthwith, and 
by summary or legal process, according as they may 
think most fit, remove them to some other place, with- 
out damage or prejudice to any third person. 

33. Lib. II, Tit. 33, Law 1. 
OF APPLICATIONS FOR OFFICES. 
The Audiences to receive applications for of- 
fices, and to give their opinions thereon. 

_ In order that we may be made fully acquainted 
with the qualifications and capacity of persons in our 
service, and that they may be suitable rewarded: 
We do order and command, that whenever any one 
shall appear before us, either in person or by attor- 
ney, to ask for reward or employment in our royal 
service, he shall come before the Royal Audience of the 
district, and shall set forth the object of his petition, 
and the said Audience shall inquire and secretly receive 
official information respecting the qualifications of 
such person; which being done, the President and Aud- 
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itors shall add thereto their opinion of the same, and 
determine the reward to which he may be entitled; and 
after having closed and sealed the same, and without 
communicating it to the party, they will transmit it, 
officially, through two different channels, to our 
Council of the Indies, in order that, upon consideration, 
suitable and just provision may be made; and in case 
the party should wish to apply in person, his applica- 
tion shall be received and transmitted, without the 
opinion of the Audience, in order that the same may be 
dealt with according to its merits. 
34. Lib. II, Tit. 33, Law 3. 

No application to be received from persons who 

shall not declare what they intend to ask. 

If the applicant does not declare before the Aud- 
ience what he intends to petition for, his application 
shall not be received. 

35. Lib. II, Tit. 33, Law 3.—(Vol. 1, p. 507.) 

The informations shall be referred to an Aud- 

itor of the Audience, who shall investigate the 

qualifications or disqualifications of the party. 
. Whenever any application is to be received by our 
Royal Audiences, they shall use particular care and 
diligence in examining and determining the qualifica- 
tions of the applicant, and the President, or the Aud- 
itor who shall preside in his stead, shall appoint an 
Auditor of the same Audience, who shall, in person, 
execute such investigation of qualifications, and ex- 
amine witnesses; he shall not refer it to the Clerk nor 
to any other person; and the Clerk shall certify that 
the same were examined by said Auditor in person. No 
other Judges but those of Audiences shall have power 
to make such investigations. 
36. Lib. II, Tit. 33, Law 4. 

The witnesses examined to be competent; to be 

summoned by the King’s Attorney the most in- 

violable secrecy to be kept. 

Investigations of office shall be made by the sum- 
mons and under the directions of the King’s Attorney 
of the Audience; the witnesses examined shall be the 
most honorable, credible, conscientious, and competent 
that can be found, and such as shall be known to be 
incapable, on any pretence, to conceal the truth; and 
the Auditor shall administer to them an oath to keep 
the secret, which secret shall beso inviolable that 
neither the names of the witnesses, nor the subject 
matter of their depositions, shall, in any case whatever, 
come to the notice of the party. 

37. Lib. II, Tit. 33, Law 5. 
The opinion to be in the hand-writing of an 
Auditor; to be signed by the President, Aud- 
itors, and Attorney; and not to be delivered to 
the party. 

The opinion shall be written in the hand-writing 
of one of the Auditors, with the day, month, and year; 
and shall be signed by the President, Auditors, and At- 


torney; and neither the information, opinions, or dup- 

licates thereof, shall be delivered to the party. 

38. Lib. II, Tit. 33, Law 6.—(Vol. 1, p. 508.) 
The President and Auditors, the Attorney being 
summoned, shall examine the proceedings, and 
give their opinion, and in what form. 

We command that after the Auditor to whom the 
investigation has been referred, shall have made and 
completed it, he shall lay the same before Audience; 
and that, in presence of the President and Auditors, 
the Attorney being duly notified, and not otherwise, 
the proceedings be examined, and an opinion given for 
or against, describing the qualifications of the appli- 
cant, and setting forth what the Audience shall know 
or believe of the persons, in what manner they have 
served us, or whether they have failed in their 
duties; what compensation they have received in 
money, offices, extra compensation, or otherwise; what 
amount in rents, premiums, or remuneration, they are 
entitled to, and out of what fund to be paid: and if the 
applicant be a monastery, hospital, or charitable in- 
stitution, what are its wants, what alms, and where to 
be given; and they shall endeavor to point out some ex- 
pedient by which our treasury may not be affected. 
And they shall, upon all these matters, ascertain the 
truth and set it forth entire, briefly, fully and sub- 
stantially, without preamble or additions. They shall 
not recount what may appear from the proceedings, 
nor refer to them; and if they judge it proper to send 
the opinion separate from the proceedings, they may 
do it secretly, and state what connexion of consan- 
guinity or affinity may exist between the applicant 
and any of the Auditors of that Audience. The proceed- 
ings and opinions, shall, moreover, remain of record, 
in order that, in case of need, copies of the same may 
be obtained. 

39. Lib. II, Tit. 33, Law 7.—(Vol. 1, p. 508.) 
The King’s Attorneys shall use due diligence, 
apply for what is necessary, and give notice 
thereof to the Council. 

The Attorneys of the Audiences shall, on their 
own part, use all due diligence, and ask for the needful 
in order that the proceedings and opinions may be ac- 
companied by the proper evidence, and that the de- 
serving may be remunerated. And whereas they are 
apt to differ in opinion and to require the conflicting 
opinions to be entered on the journal of the Audience, 
if said Audience decline their being so entered, the 
Attorney shall give information thereof to us, in our 
Council of the Indies, and in a separate letter, and of 
what he thinks proper and fit to be done, setting forth 
all that shall be well founded, certain, and true, in order 
that we may distribute the rewards according to the 
merits of those who have performed services. 

40. Lib. II, Tit. 33, Law 8.—(Vol. 1, p. 508.) 
No informations to be received except concern- 
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ing persons of reputation and ability, the opin- 
ions to state how long they have been in the 
Indies, and whether they have exercised any me- 
chanical trades. 

The President and Auditors shall not admit to give 
the said information to any persons but those who are 
generally reputed to possess such merits and qualifi- 
cations, and to have rendered such services, as will 
entitle them to a reward from us; and they shall state 
in their opinions how long such persons have been in 
the Indies, and whether they have served in menial 
capacities or exercised any mechanical trade. 

41. Lib. II, Tit. 33, Law 10.—(Vol. 1, p. 509.) 
Governors and Judges not to receive informa- 
tion from persons or places remote from the 
Audience; the inquiry to be made by a Commis- 
sion (Receptoria) ; what is enacted to be ob- 
served concerning legal iniquities. (informa- 
ciones de officio.) 

We ordain and command that the Governors and 
Judges shall receive no informations respecting qual- 
ifications and services, but that they shall refer the 
petitions to our royal Audiences; and if the inquiry is 
to be made in Provinces or places so distant from the 
Audiences that the parties cannot, without much cost 
and trouble, produce their witnesses, said Audiences 
shall appoint commissions, (receptories), before which 
- the Governors and Corregidores shall proceed person- 
ally to receive the informations from the applicants, 
without substituting others in their stead; they shall 
transmit the proceedings to the Audiences, and the 
same shall be observed in legal inquiries, (informa- 
ciones de officio.) 

42. Lib. II, Tit. 33, Law 19.—(Vol. 1, p. 511.) 

The ordinary Judges to take cognizance of mat- 
ters relating to settlements on lands newly dis- 
covered, and in other cases. 

If any Chapter, Council, or Corporation, or any 
private person, shall apply to us for the purpose of 
settling newly discovered lands, of discovering others, 
or for other matters, wherein it is necessary, in order 
to make the proper provisions, to proceed to an inquiry 
and obtain a full knowledge of the subject of the ap- 
plication: We command that in such, and other similar 
cases, they shall lay the same before the ordinary of- 
ficers of justice of the place or island where they re- 
side, in order that, after due examination, they may 
give their opinions: and the applicants shall not be 
heard in any other manner or form. 

43. Lib. II, Tit. 34, Law 29.—(Vol. 1, p. 518.) 

The Visiter may execute the penalties decreed 
against officers (ministros) who are propriet- 
ors of houses, country seats, and mills. 

The Visiter may, notwithstanding appeal sued out 

either of office or at the request of the party, execute 

the penalties imposed by laws 54 and following, title 
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16, of this book, upon such Judges (Ministros) as shall 
be proprietors of houses, country-seats, mills, and 
other estates, for the sake of public example and of 
justice to all parties. 
44, Lib. III, Tit. 2, Law 15.—(Vol. 1, p. 529.) 
; Services to be rewarded where rendered, and 
in no other place or Province. 

It is our pleasure that services be remunerated 
where they shall have been performed, and in no oth- 
er place or Province in the Indies; and as regards the 
soldiers of Chile, the law 19 of this title shall be ob- 
served. 

45. Lib. III, Tit. 3, Law 2.—( Vol. 1, p. 543.) 
The Viceroys to possess the qualifications re- 
quired by this law. 

All who may be appointed Viceroys of Peru and 
New Spain shall possess the abilities and qualifications 
required for such important and elevated offices; and 
as soon as they enter upon the exercise of their func- 
tions, they shall make it the object of their first and 
greatest care to endeavor that God our Lord, be served, 
and his holy law preached and taught for the benefit of 
the souls of the natives and inhabitants of those Prov- 
inces: they shall govern them in peace and tranquility, 
endeavoring to increase and improve them; and they 
shall provide everything which may be necessary for 
the administration and execution of justice, agreeably 
to the powers granted them by the laws contained in 
this book; they shall, moreover, have. charge of the 
government and defence of their respective districts, 
and they shall reward and compensate the descendants 
and successors of such as have rendered services in the 
discovery, pacification, and settlement of the Indies; 
they shall give special attention to the good treatment, 
protection, and increase of the Indian population; and 
particularly to the faithful collection, administration, 
and recovery of the funds of our royal Treasury; and 
in all cases, things, and affairs, that shall come be- 
fore them, they shall do all that to them may appear 
fit and necessary, and provide and order all that we 
could do and provide, of whatever sort or nature it 
may be, within the Provinces under their charge, if 
such Provinces were governed by ourselves in person, 
in all matters that are not expressly prohibited by law: 
and we command and order our royal Audiences of Peru 
and New Spain, and others subject and subordinate to 
the jurisdiction of Viceroys, and all Governors, Jus- 
tices, subjects, and vassals of ours, ecclesiastical and 
secular, of whatever state, condition, grade, or dignity, 
to obey and respect them as persons representing us; 
to observe, fulfil, and execute their orders and com- 
mands, whether verbal or in writing, and not to plead 
any excuse of delay in obeying their letters or man- 
dates, not give them any other meaning, interpreta- 
tion, or declaration, nor to wait until again required, 
nor consult us touching the same, nor to expect any 
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other commands, but to obey as if commanded by our- 
selves personally, or by letters signed with our royal 
hand. All this they should observe, under pain of in- 
curring our displeasure and such other penalties as 
await those who do not obey our letters and commands, 
and such others as shall be imposed upon them; to 
which, by this our law, we condemn, and have con- 
demned, all such as shall act as contrary thereto. And 
we give and grant to, and confer upon, the said Vice- 
roys of such sufficient and full power as may be re- 
quisite and necessary for the observance of all that 
is herein contained, or in any, manner consequent upon 
it: and we promise, upon our royal word, that all that 
they may do, order, and command in our name, and 
under our power and authority, shall be held firm, 
stable and valid forever. 
46. Lib. III, Tit. 3, Law 4.—(Vol. 1, p. 545.) 

The Viceroys to be Presidents of their respec- 

tive Audiences. 


We order and command that the Viceroys of Peru 
and New Spain be Presidents of our royal Audiences of 
Lima and Mexico, as provided by laws 3 and 5, title 
15, and law 1, title 16, book 2, and others contained in 
same book, which treat of the authority exercised by 
the Viceroys in our name, and annexed and appertain- 
ing to the other Presidents of our Audiences and Chan- 
ceries of these our kingdoms, and that they enjoy the 
powers and prerogatives which, as such, they are en- 
titled to. 

47. Lib. Ill, Tit. 3, Law 5.—(Vol. 1, p 545). 
The Viceroys are Governors of their respec- 
tive districts, and of the Provinces subor- 
dinate thereto. 


It is our will, and we command that the Viceroys 
of Peru and New Spain be Governors of the Prov- 
inces under their authority, and that they rule and 
govern the same in our name; that they grant such 
rewards, favors and compensation as to them may 
seem fit; and that they fill the offices of government 
and justice established by custom and not prohibited 
by our laws and orders. And all our subordinate 
Audiences, Judges, and Justices, and all our subjects 
and vassals, shall consider and obey them as Gov- 
ernors, and shall allow them freely to enjoy and 
exercise such offices, giving and granting them all 
the aid and assistance which they may ask and want. 
48. Lib. II, Tit. 14, Law 13.—(Vol. 1, p 624). 

Viceroys to send information of such as pre- 
tend to rewards, and of those whom they have 
rewarded. 

We desire to grant rewards and remunerations, 
and to distribute the offices and profits of the Indies 
between persons who have deserved well, and who 
have most faithfully served us, as is provided in law 
2, of this book; and whereas some persons come 
from those kingdoms to these, to ask for rewards, 


di 


alleging injuries, and complaining of the Viceroys 
and Presidents for not giving them employment, 
patronage and other advantages; and whereas it is 
proper that we should possess a full knowledge of 
the truth; we command the Viceroys and Presidents, 
on all occasions, to transmit to us particular and 
specific information of all deserving persons who 
expect reward for services rendered in the reduction, 
pacification, and preservation of those Provinces, 
with the qualifications and circumstances of each, 
and of such persons as they may have rewarded and 
preferred there, and their reasons and motives for 
doing so, and the foundation of the complaints and 
wrongs. This information shall be specific, without 
regard to consideration of enmity or affection, as is 
required by the nature and importance of the matter. 
49. Lib. IV, Tit. 1, Law 1.—(Vol. 2, p 1). 

Lands already discovered to be peopled be- 

fore new discoveries are made. 

Whereas the chief object which induces us to 
make new discoveries, is the preaching and spread- 
ing of the holy catholic faith, and that the Indians 
be educated and made to live in peace and good 
order: We order and command, that, before grant- 
ing new discoveries and settlements, orders be given 
that what is now discovered and reduced to peace 
and obedience under our holy mother the Catholic 
church, be peopled and permanently settled for the 
peace and harmony between the two Republics, as 
provided in the laws which treat of the settlements: 
and after what is now discovered shall have been 
peopled and settled in peace and obedience to the 
holy apostolic see and to ourselves, then shall it be 
proceeded to discover and settle the circumjacent 
country, and to continue in making new discoveries. 
50. Lib. IV, Tit. 1, Law 4.—(Vol. 2, p. 1.) 

No person to make, on his own authority, any 
new discovery, entry or settlement. 

We ordain and command that no person, of 
whatever estate or condition, shall make, upon his 
own authority, any new discovery by land or by 
water, nor any entry or settlement, nor found any 
town in lands now discovered, or hereafter to be 
discovered, in our Indies, without ilcense or ap- 
pointment, granted by ourselves, or by such persons 
as may be thereto authorized, under pain of death 
and forfeiture of all their goods to our Chamber, 
(Camera). And we command the Viceroys, Au- 
diences, Governors, and other Justices, not to grant 
any license to make new discoveries without con- 
sulting us and obtaining our special license. But in 
that which is now discovered and pacified. we permit 
them to grant licenses within their respective juris- 
dictions, to form such settlements as may be proper, 
observing the laws contained in this book; provided 
that such settlements being made, they immediately 
transmit to us information of what they shall have 
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done. And as respects the power of the Viceroys in 
relation to new discoveries, the law 28, title 3 (51,) 
lib. 4, shall be observed in the cases therein men- 
tioned. 
51. Lib. III, Tit. 3, Law 28.—(Vol. 1, p. 552)—Referred 
to in No. 50. 

The Viceroys to have power to order new 

discoveries. 
We further grant power to the Viceroys, al- 
though prohibited from establishing governments 
for new discoveries, and from reducing and settling 
the same, to do so if necessary or proper for the 
tranquillity, quiet, and peace of their provinces, they 
employing for that purpose the idle people who 
jeopardize and disturb the public peace, and giving 
us prompt notice thereof; and we do grant them per- 
mission to appoint for such discoveries and settle- 
ments, such persons as to them shall appear most 
fit. And we command the Viceroys and Auditors 
to give the necessary instructions, in order that the 
natives be well treated, the principal object being 
to spread and teach the doctrine of our holy Catholic 
faith. 
52, Lib. IV, Tit. 1, Law 13.—(Vol. 2, p. 4.) 

No Governors to make entries (entradas) 
barters, or contracts in other Governments. 
We forbid our Governors in the Indies, and 
their Lieutenants, to go and send out of their re- 
spective Governments into any other whatever, 
either by sea or land, to make entries, (entradas) 
barters, or contracts, with the Indians, under any 
color or pretence, without license from the Govern- 
ors in whose districts they should have to enter for 
that purpose, under pain of our displeasure, and 
forfeiture of whatever they may carry away, take, 
or barter, to our Chamber of Treasury, and of being 

suspended from their offices and functions. 
53. Lib. IV, Tit. 1, Law 14.—(Vol. 2, p. 4.) 

Discoverers to render an account, to be 

rewarded, and send statements to the Council. 
Those who may go forth on voyages of dis- 
covery, whether by sea or by land, by virtue of agree- 
ment made in the Indies, shall render an account 
to the Government or Audience with whom such 
agreement shall have been made, of their discoveries 
and of the results thereof, who shall transmit a full 
and detailed statement of the whole to our Council 
of the Indies, in order that they may be provided 
which shall be most proper for the service of God 
our Lord, and for our own. The discoverer shall 
have charge of the settlement of what he shall have 
discovered, provided he do possess the necessary 
abilities for that purpose; or he shall receive such 
remuneration as he may be entitled to for his labor 
and expenses fulfilling the agreement, provided he 
shall have complied with it on his own part. 
54. Lib. IV, Tit. 1, Law 17.—(Vol. 1, p. 4.) 
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No discoveries to be made at the cost of the 
King. 

We command that no discoveries, new sea voy- 
ages, or settlements, be made at the charge of our 
Treasury; and those who govern shall not expend 
any moneys for such purposes, although they may be 
authorized by us to make discoveries and voyages, 
unless they are specially authorized to do it at our 
cost. 

55. Lib. IV, Tit. 3, Law 1.—(Vol. 2, p. 7.) 
Governors to inform themselves touching what 
is to be discovered; and, after making the 
agreement, to give information thereof. 

We charge and command all who administer the 
Government, spiritual and temporal, of the Indies, 
to inquire, with great care and diligence, whether 
there is, within their respective districts, or within 
the lands and provinces adjoining the same, which 
do not belong to any other Government, any land to 
be discovered and pacified, and the number of peo- 
ple and nations inhabiting therein, and the sub- 
stance and quality of the land, without sending 
thereto any warlike people or other persons who 
might cause scandal. And having so informed them- 
selves, through the best means within their reach, 
and likewise of the persons most fit to make the dis- 
covery, they shall make a contract and agreement 
with them, offering them such honors and profits 
as may, with justice, and without prejudice to the 
natives, be so offered; taking care that such agree- 
ments be in conformity with the laws of this title, 
and to the others which prescribe the forms of dis- 
coveries; and of all that they shall have ascertained 
and agreed upon, they shall inform the Viceroy and 
the Audience, and they shall transmit said informa- 
tion, in like manner, to the Council, in order, that if, 
after due examination, the discovery should be ad- 
judged expedient, license may be granted to them 
agreeably to what is provided in that behalf. 

56. Lib. IV, Tit. 3, Law 8.—(Vol. 2, p. 9.) 
The leaders of discoveries, (adelantados) 
superior Alcaldes and Corregidores, to con- 
tract for the founding of cities. 

Among other matters which may be agreed upon 
with the leader of the discovery, (adelantados) one 
shall be, that, within a certain time, he shall erect, 
found, build, and people at least three cities, and a 
province with suffragan villages; and if he be a 
corregidor, a suffragan city, with jurisdiction over 
a sufficient number of villages for the labor and sup- 
ply of the city. 

57. Lib. IV, Tit. 3, Law 28.—(Vol. 2, p. 11.) 
Those who faithfully fulfill their agreement, 
shall receive vassals and perpetual titles. 

If the adelantado or principal chief, shall have 
duly accomplished his voyage, and fulfilled his 
agreement, we will acknowledge his services and 
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diligence by granting him for reward perpetual vas- 
sals, with the title of Marquis, or some other, where- 
by we may honor his person and his house, agreeably 
to what shall have been settled by the contract. 
58. Lib. IV, Tit. 3, Law 24.—(Vol. 2, p. 11.) 
The settlement being completed, the principal 
settler (poblador) may establish the right of 
primogeniture,and work the mines by paying 
one-fifth to the crown. 

He who shall have performed his contract, and 
made a settlement in conformity to his agreement, is 
hereby empowered and permitted to establish there- 
in the right of primogeniture (mayorazgo) to all 
that he shall have built, and to all that shall have 
been granted to him, and the improvements he may 
have made within the same; also, the mines of gold 
and silver and other minerals, and salts, and pearl 
fisheries; provided, that, out of such gold, silver, 
pearls, and all other proceeds of such metals and 
mines, thefounder and inhabitants of said settlement, 
and all other persons, shall give and pay unto us 
and our successors one-fifth, free from all charges, 
from the expiration of the first ten years. 

59. Lib. IV, Tit. 5, Law 6.—(Vol. 1, p. 15.) 

Agreements for the founding of cities with or- 

dinary Alcades and Regidores, to be made 
according to this law. 

If the situation of the land be adapted to the 
founding of any town to be peopled by Spaniards, 
with a council of ordinary Alcades and Regidores; 
and, if there be persons who will contract for their 
settlement, the agreement shall be made upon the 
following conditions: That, within the prescribed 
time, it shall comprise at least thirty heads of fami- 
lies, each of whom to possess a house, ten breeding 
cows, four steers, or two steers and two young 
bullocks, a breeding mare, a breeding sow, twenty 
breeding ewes from Castile, and six hens and a 
cock; he shall, moreover, appoint a priest to admin- 
ister the sacraments, who, the first time, shall be of 
his choice, and, afterwards, according to our royal 
patronage: he shall provide the church with orna- 
ments and articles necessary for Divine worship; and 
he shall give bond to perform the same within said 
period of time; and if he fails in fulfilling his agree- 
ment, he will lose all that he may have built, worked, 
or repaired, which shall be applied to our royal 
patrimony, and incur the forfeiture of one thousand 
ounces of gold to our Chamber (Camera) and if he 
should fulfill his obligations, there shall be granted 
to him four square leagues of territory, either in a 
square or lengthwise, according to the quality of the 
land, in such a manner, that, when located and sur- 
veyed, the four leagues shall be in a quadrangle, and 
so that the boundaries of said territory be at least 
five leagues distant from any city, town, or village, 
inhabited by Spaniards, and previously settled, and 


that it cause no prejudice, to any Indian tribe, nor 

to any private individual. 

60. Lib. IV, Tit. 5, Law 7.—(Vol. 2, p. 16.) 
The lands granted to be in proportion of the 
number of heads of families specified by the 
agreement, and upon the same conditions. 

If any one should propose to contract for a 
settlement, in the prescribed form, to consist of more 
or less than thirty heads of families, provided it be 
not below ten, he shall receive a grant of a propor- 
tionate quantity of land, and upon the same condi- 
tions. 

61. Ibid. Law 8.—(Ibid.) 
The sons and relatives of the founders to be 
considered as housekeepers. 

We constitute as house-keepers of the new set- 
tlement, the son or daughter of the new founder, and 
all his relatives of whatever degree, although within 
the fourth, they being married and having distinct 
and separate houses and families. 

62. Lib. IV, Tit. 5, Law 9.—(Vol. 2, p. 16.) 
The founder to enter into agreement with 
each person enlisted for the settlement. 

In contracts for new settlements made by the 
Government, or whoever shall be there to authorize 
in the Indies, with cities, adelantado, superior alcade 
or corregidor, the person entering into the agree- 
ment shall do so likewise with each individual 
who may enlist to join the settlement and he will 
bind himself to grant building lots in the new 
settlement, together with pastures and lands for 
cultivation, in a number of peonias and caballerias 
proportionate to the quantity of land which each 
settler shall obligate himself to improve; provided 
it shall not exceed, nor shall he grant more to each, 
than five peonias or three caballerias, according to 
the express distinction, difference, and measurement, 
prescribed in the laws, of the title concerning the 
distribution of lands, lots, and waters. 

63. Lib. IV, Tit. 5, Law 10.—(Vol. 2, p. 16.) 
If there be no founder but married house- 
keepers, the settlement shall be granted to 
them provided they be not less than ten in 
number. 

Whenever particular individuals shall unite for 
the purpose of forming new settlements, and among 
them there shall be a sufficient number of married 
men for that purpose, license may be granted to 
them, provided there be not less than ten married 
men, together with an extent of territory propor- 
tioned to what is stipulated; and we empower them 
to elect, annually, from among themselves, ordinary 
Alcades and officers of the Council. 

64. Lib. IV, Tit. 6, Law 7.—(Vol. 2, p. 18). 
The requisites of this law to be observed be- 
fore remunerating discoveerer, pacificators, and 
founders. 
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It is our will and pleasure that all who may have 
served in the discovery, pacification, and settlement 
of the Indies, be rewarded. And, in order that they 
may the better obtain the reward, without injury 
to the most meritorious, we command the Viceroys 
and Presidents to observe this order whenever they 
shall have occasion to grant such rewards, in those 
cases and for those things to which they are author- 
ized by our powers and instructions. Those who 
are entitled to rewards shall make a declaration of 
their merits and services before the Audience of the 
District, having previously summoned our Attorney, 
who after consideration, shall grant rewards in our 
name to those who shall have the best title thereto, 
conforming, in graduating the amount, to Law 14, 
Title 2, Lib. III; and they shall order a secret register 
to be kept in the custody of the Clerk of the Govern- 
ment, where shall be recorded, for reference, the 
names of all the persons applying, with a summary 
account of their merits and services, together with 
what shall do to reward them, and their motives for 
the same; all which shall be signed by them, and 
certified by the Secretary of government. And there 
shall be, at the beginning of the said record a trans- 
remunerations be made in conformity thereto, and 
in no other manner. Each year they shall transmit 
to our Council a statement of all that they shall have 
script of this our law, in order that the rewards and 
done in the year, and entered in said record; which 
statement shall be signed and authenticated by said 
Secretary,in order that we may know in what man- 
ner the provisions of this our law shall have been 
carried into effect. 

65. Lib. IV, Tit. 7, Law 6.—(Vol. 2, p. 20.) 


The tract not to be located in a seaport, nor 
any other place which may be injurious to the 
Crown. 


No tract of land for new settlements shall be 
granted or taken by agreement in any seaport, nor 
in any part which might at any time, be prejudicial 
to our Royal Crown or to the Republic, our will being 
that they be reserved to us. 
66.—Ibid. Law 7.—(Ibid.) 

The territory to be divided between the per- 
son who makes the agreement and the set- 
tlers, as follows: 

The tract of territory granted by agreement to 
the founder of a settlement, shall be distributed in 
the following manner: They shall, in the first place, 
lay out what shall be necessary for the site of the 
town and sufficient liberties, (exidos) and abundant 
pasture for the cattle to be owned by the inhabitants, 
and as much besides for that which shall belong to 
the town (propios). The balance of the tract shall 
then be divided into four parts; one to be selected 
by the person obligated to form the settlement, and 


the remaining three parts to be divided in equal 
portions among the settlers. 
67. Lib. IV, Tit. 7, Law 11.—(Vol. 2, p. 22.) 

The lots to be distributed by lot. 

The lots shall be distributed among the settlers 
by lot, beginning with those adjoining the main 
square, and the remainder shall be reserved to us, 
to give, as rewards, to new settlers, or otherwise, 
according to our will; and we command that a plan 
of the settlement be always made out. 

68. Lib. IV, Tit. 7, Law 12.—(Ibid.) 
No houses to be erected within 300 paces from 
the walls. 

We command that no houses be erected within 
the distance of three hundred paces from the walls 
or breastworks of the town, this being necessary for 
the good of our service and for the safety and de- 
fense of the towns, as provided with regard to castles 
and fortresses. 
69.—Book IV, Tit. 7, Law 13.—(Vol. 2, p. 22.) 

Sufficient commons to be designated. 

The reservations (exidos) shal be at such a 
distance that, in case the town should increase, there 
may still be a sufficient space for the amusement of 
the people, and for cattle to go at large without 
doing any damage. 

70. Ibid. Law 14.00 (Ibid.) 
Commons to be erected. 

After having laid out sufficient quantity of land 
for the liberties of the town, (exido) conformably 
to what is provided in that behalf, the persons au- 
thorized to make the discovery and settlement shall 
lay out reservations (dehesas) adjoining the liberties 
(exidos) for oxen, horses, and cattle to slaughtered, 
as well as for the ordinary number of other cattle 
which the settlers are bound, by law, to maintain, 
and a good deal more, besides, which shall belong 
to the Council, and the remainder shall be laid out 
for cultivation in tracts equal in number to the town 
lots contained in the settlement, and to be drawn by 
lot. And if there be any land suited for irrigation, 
it shall also be distributed by lot in the same propor- 
tion to the first settlers, and the remainder shall re- 
main vacant that we may grant them to new settlers. 
From these lands the Viceroys shall separate those 
which appear to be fit for reservations (propios) for 
those settlements which have none; the proceeds of 
which will serve to pay the Corregidors, leaving al- 
ways sufficient liberties, reservations, and pastures, 
as is prescribed above, and let it be so executed. 
71. Lib. IV, Tit. 7, Law 18.—(Vol. 2, p. 23.) 

Declaring what persons shall be selected as 
settlers of new colonies, and how to describe 
themselves. 

We command that, whenever a colony shall be 
drawn from any city, the Judges and Municipal 
Council (Regimiento) shall cause all persons wish- 


4 : 
= 
| 
i 
ii 
| 
| 
4 
a 
Cae: 
4 
a) 
Ot 
a 
4 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 35 


ing to join the new settlement, to give in their names 
and description before the Secretary of the Council, 
admitting all married men, the sons and descendants 
of the settlers of the place from whence the colony 
sets out, who do not possess any lots nor lands for 
pasture or cultivation, and excluding all persons who 
do possess such lots or lands, in order that what is 
already peopled may not be depopulated. 
72. Lib. IV, Tit. 7, Law 23.—(Vol. 2, p. 24.) 
If the natives oppose the settlement, they shall 
be induced to remain peacable, and the settle- 
ment shall continue. 

Should the natives attempt to oppose the settle- 
ment, they shall be given to understand that the in- 
tention in forming it, is, to teach them to know God 
and his holy law, by which they are to be saved; to 
preserve friendship with them, and teach them to 
live in a civilized state, and not to do them any harm 
or take from them their settlements. They shall be 
convinced of this by mild means, through the in- 
terference of religion and Priests, and of other per- 
sons appointed by the Governor, by means of In- 
terpreters, and by endeavoring, by all possible good 
means, that the settlement may be made in peace 
and with their consent; and if, notwithstanding, they 
do withhold their consent, the settlers, after having 
notified them pursuant to Law 9, Tit. 4. Lib. 3, shall 
proceed to make their settlement without taking any 
thing that may belong to the Indians, and without 
doing them any greater damage than shall be neces- 
sary for the protection of the settlers and to remove 
obstacles to the settlement. 

73. Lib. IV, Tit. 7, Law 25.—(Vol. 2, p. 24.) 
The term to be extended if accident should 
prevent the completion of the settlement. 

In case any fortuitous circumstances should pre- 
vent the completion of the settlement within the term 
prescribed in the agreement, the settlers shall not 
forfeit what they may have expended or built, nor 
incur the penalty; and the Governor of the District 
may extend the term according to the circumstances 
of the case. 

74, Lib. IV, Tit. 2, Law 1.—(Vol. 2, p. 39.) 
Of the sale, composition, and distribution, of 
lands, lots, and waters. 

Lands, lots, and Indians, to be granted to new 
settlers; and what are a Peonia and a Caballeria. 

In order to promote the zeal of our subjects in the 
discovery and settlement of the Indies, and that they 
may live in that ease and comfort which we desire 
them to enjoy, it is our will that there be distributed 
among them houses, lots, lands, caballerias and 
peonias, to all those who shall repair to settle on 
new lands in the villages and places which shall be 
designated to them by the Governor of the new set- 
tlement, making a distinction between gentlemen or 
squires (escuderos) and laborers, (peones) and 


those of inferior grade and merit, and graduating 
such grants according to their qualifications and 
services, in order that they may attend to working 
the said land and to the breeding of stock and when 
said settlers shall have lived and labored in said 
settlements during the space of four years, they are 
hereby empowered, from the expiration of said term 
to sell the same, and freely to dispose of them at 
their will as their own property; and the Governor, 
or whoever shall be thereto authorized by ourselves, 
shall, in the distribution which he shall make of the 
Indians and according to the merits and rank of said 
settlers, grant them said Indians, so that they may 
enjoy the profits arising from their possession ac- 
cording to the established rates and the enactment 
in that behalf. 

And whereas it may happen, that, in the dis- 
tribution of lands, doubts may arise respecting the 
measurement thereof, we declare that a peonia is a 
lot of fifty feet front and one hundred feet deep, 
one hundred fanegas of arable land fit for the cul- 
tivation of wheat or barley, ten for corn, two heubras 
(a measure equal to as much land as a yoke of oxen 
can plough in one day) of land for garden, and 
eight for planting other trees which grow in dry 
land, with pasture sufficient for ten breeding sows, 
twenty cows, five breeding mares, one hundred ewes, 
and twenty goats. A cabelleria is a lot of one 
hundred feet front and two hundred feet deep, and 
equal, in all other respects, to five peonias, that is 
five hundred fenegas of arable land fit for the rais- 
ing of wheat or barley, fifty for corn, ten huebras 
of land for gardens, forty for other trees growing 
in dry soils, pasture for fifty breeding sows, one 
hundred cows, twenty mares, five hundred ewes, and 
one hundred goats. And we command that the dis- 
tribution may be made in such a form that all shall 
participate in the good as well as in the middling, 
or all other qualities of land in the tract which shall 
be alloted to them. 

75. Lib. IV, Tit. 12, Law 2.—(Vol 2, p. 40.) 
Mode of distributing the lands in new settle- 
ments. 

It shall not be lawful to give or distribute lands 
in a settlement to such persons as already possess 
some in another settlement, unless they shall leave 
their former residence and remove themselves to the 
new place to be settled, except where they shall have 
resided in the first settlement during the four years 
necessary to entitle them to fee simple right, or unless 
they shall relinquish their title to the same for not 
having fulfilled their obligation; and we declare as 
null any distribution which may be made contrary to 
the provisions of this our law; and we condemn those 
who may make such distribution to suffer our dis- 
pleasure, and to be fined ten thousand maravedis 
for the benefit of our Chamber (Camera.) 
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76. Lib. IV, Tit. 12, Law 3.—(Vol. 1, p. 40.) 
The houses to be built and the pasture lands 
occupied within a given time, under the pen- 
alties provided by this law. 

The persons who shall acept grants of cabal- 
leras or peonias shall enter into an obligation to 
build upon the lots and to ocupy the houses, to divide 
and clear the arable lands, and to work and plant 
them, and to stock with cattle those which are des- 
tined for pasture, within a limited time. divided into 
terms, and declaring what is to be done in each, 
under the penalty of forfeiting their grants of lots 
and lands, and besides a certain number of marave- 
dis for the Republic; which obligation shall be in 
due form, with good and sufficient sureties. 

77. Lib. IV, Tit. 12, Law 4.—(Vol. 2, p. 40.) 
The Viceroys to have power to grant lots and 
lands to settlers. 

If, in those parts of the Indies which are already 
discovered, there should be any sites and districts 
sufficiently good to render it expedient to setle the 
same, and if any person should apply to form settle- 
ments therein, in order that they may do so with 
zeal and profit, the Viceroys and Presidents shall, 
in our name, grant them lots, lands, and waters, 
taking into consideration the situation of the land; 
provided it be not to the prejudice of any third 
person, and that said grants be for such a period 
as we shall determine. 

78. Lib. IV, Tit. 12, Law 5.—(Vol. 2, p. 40.) 
The distribution of lands to be made by the 
advice of the Cabildo, and to the Regidores in 
preference. 

In distributing the lands, waters, watering 
places, and pastures, among the settlers, the Vice- 
roys or Governors thereto authorized by ourselves, 
shall make such distribution by the advice of the 
Cabildo (Council) of the cities or villages, taking 
care that a preference be given to the Regidores, if 
they do not possess an equivalent quantity of lands 
and lots. The Indians shall be left in possession of 
their lands, hereditaments, and pastures, in such a 
manner that they shall not stand in need of the 
necessities of life, and shall be allowed all the aid 
and facilities for the sustenance of their household 
and families. 

79. Lib. IV. Tit. 12, Law 8.—(Vol. 2, p. 41.) 
Declaring to whom application is to be made 
for lots, lands, an waters. 

We command that if petitions be presented ask- 
ing for lots or lands, in any city or village where our 
Audience shall reside, such petitions shall be ad- 
dressed to-the Cabildo (Council), who, having con- 
sidered the same, shall name two Deputy Regidores, 
who shall inform the Viceroy or President of the 
opinion of the Cabildo and the same having been 
seen by ne Viceroy, President, and Deputies, the 


order shall be issued, signed by all, and in the pres- 
ence of the Clerk of the Cabildo, to be entered in 
the records of the Cabildo. And if such petition be 
for distribution of waters and of lands calculated for 
the erection of mechanical engines, it shall first be 
presented to the Viceroy or President, who shall re- 
fer it to the Cabildo; whence, after due examina- 
tion, notice shall be given by a Regidor to 
the Viceroy or President, who, after having consid- 
ered the same, shall give such orders as may be 
deemed expedient. 

80. Lib. IV. Tit. 12, Law 9.—(Vol. 2, p. 41.) 

No land to be granted to the prejudice of the 
Indians; and those thus granted, to be re- 
stored. 

We command that the farms and lands which 
may be granted to Spaniards, be so granted without 
prejudice to the Indians; and that such as may have 
been granted, to their prejudices and injury, be re- 
stored to whatever they of right shall belong. 

81. Lib.. IV. Tit. 12, Law 11.—(Vol. 2, p. 41.) 
Possession to be taken of lands distributed, 
within three months, and plantations made, 
under penalty of forfeiture. 

All the settlers and housekeepers to whom dis- 
tributions of lands shall be made, shall, within the 
three months which shall be stipulated take posses- 
sion of the same, designate their confines and the 
boundaries which separate them from other lands, 
by planting, in the proper season, willows and other 
trees, in such a manner that, besides a correct and 
agreeable laying out of said lands, they may avail 
themselves of the timber which they may want; 
under penalty, if, after the expiration of said term 
they shall not have planted the aforesaid boundaries, 
of forfeiting the land, that the same may be vacated 
and granted to some other settler. This shall be 
done, not only with regard to the lands, but like- 
wise with regard to the settlements and improve- 
ments which they may hold and be possessed of, 
within the limits of towns and villages. 

82. Lib. IV. 12.—(Vol. 2, p. 42.) 

The grazing estates for cattle to be located 
apart from the villages and fields of Indians. 

Whereas the grazing estates for horned cattle, 
mares, swine, and others, large and small, cause 
great damage in the cornfields belonging to the In- 
dians, and particularly where such cattle are al- 
lowed to go at large, we do command, that no estates 
whatever be granted in any parts or places where 
any damage can accrue to the Indians; and, where 
said cattle cannot be dispensed with, they shall be 
removed far from any Indian settlements and fields, 
since there are separate lands appropriated for cat- 
tle, and grass where they may graze without injury. 
And the justices shall take care that the owners of 
cattle, and all who have an interest in the public 
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good, shall employ a sufficient number of herdsmen 
and watchmen to guard against all injuries; and in 
case any damage shall accrue, they shall make them 
give satisfaction. 
83. Lib. IV. Tit. 12, Law 13.—(Vol. 2, p. 42.) 
The Viceroys to cause the cattle to be with- 
drawn from lands property for irrigation, and 
wheat to be raised thereon. 

We command the Viceroys to inquire concerning 
lands susceptible of irrigation; and to order the 
cattle to be withdrawn from the same and they shall 
cause wheat to be sown on the said lands, if the 
propriefors have not a legal title to raise cattle 
thereon. 

84. Lib. IV. Tit. 12, Law 14.—(Vol. 2, p. 2.) 
Owners of lands, etc. having a legal title 
thereto, to be maintained in the possession of 
the same; the others to be restored to the 
King. 

Whereas we have fully inherited the dominion 
of the Indies; and whereas the waste lands and soil 
which were not granted by the Kings, our prede- 
cessors, or by ourselves, in our name, belong to our 
patrimony and royal crown, it is expedient that all 
the land which is held without just and true titles be 
restored, as belonging to us, in order that we may 
retain, before all things, all the lands which may 
appear to us to our Viceroys, Audiences, and Gov- 
ernors, to be necessary for public squares, liberties, 
(exidos,) reservations, (propios,) pastures, and com- 
mons, to be granted to the villages and councils 
already settled, with due regard as well to their 
present condition as to their future state, and to the 
increase they may receive; and after distributing 
among the Indians whatever they may justly want to 
cultivate, sow, and raise cattle, confirming to them 
what they now hold, and granting what they may 
want besides—all the remaining land may be re- 
served to us, clear of any incumbrance, for the pur- 
pose of being given as rewards, or disposed or 
according to our pleasure; for all this, we order and 
command the Viceroys, Presidents, and Pretorial 
Audiences, whenever they shall think fit, to appoint 
a sufficient time for the owners of land to exhibit 
before them and the ministers of their Audiences 
whom they shall appoint for that purpose, the titles 
to lands, estates, huts, and caballerias, who, after 
confirming the possession of such as hold the same 
by virtue of good and legal titles, or by a just pre- 
scription, shall restore to us the remainder, to be dis- 
posed of according to our pleasure. 

85. Lib. IV. Tit. 12, 15.—(Vol. 2, p. 43.) 
Lands to be admitted to composition. 

With a view to the greater advantage of our 
vassals, we order and command the Viceroys and 
Presidents-Governors not to alter the acts of their 
predecessors, with regard to lands admitted by them 


to composition, (Compuestas,) and to leave the hold- 
ers thereof in quiet possession and those persons who 
shall have encroached and held more than, accord- 
ing to the boundaries, they are entitled to, shall be 
allowed to pay a moderate composition, and new 
titles shall be issued to them. All the lands which 
are to be admitted to composition, shall be sold at 
auction, and without reserve, to the highest bidder, 
as tenant at will, (Censo al quitar), agreeably to 
the laws of the Kingdom of Castile. And we commit 
the execution of the foregoing provisions, as to man- 
ner and form, to the Viceroys and Presidents, to be 
carried into effect with the least possible charges; 
and to save, as much as may be, the expenses of 
collection, they shall order our royal officers in each 
district to make such collection themselves, without 
sending executors for that purpose, and availing 
themselves, of our royal Audiences; or, if there be 
none, of the corregidores. 

And whereas titles to lands have been issued by 
officers who were authorized to distribute such 
lands, which titles have been confirmed by ourselves, 
in our Council, we command those who have letters 
of confirmation to retain them, and that they be 
maintained in their possession, within the limits 
therein prescribed; and, as regards their encroach- 
ment beyond said limits, they are hereby entitled to 
the benefits of this law. 

86. Lib. IV. Tit. 12, Law 16.—(Vol. 2, p. 43.) 
Lands to be granted and sold according to the 
provisions of this law. 

In order to avoid the inconveniences and dam- 
ages resulting from the sale or gift to Spaniards or 
caballerias or peonias, and other tracts of land to 
the prejudice of the Indians, upon the suspicious 
testimony of witnesses, we order and command, that 
all sales or gifts shall be made before the Attorneys 
of our Royal Audiencias, to be summoned for that 
purpose, who shall be bound to examine, with due 
care and diligence, the character and depositions of 
witnesses; and the Presidents and Audiences, where 
they shall administer the government, shall give or 
grant such lands by the advice of the Board of 
Treasury, where it shall appear that they belong to 
us, at auction, to the highest bidder, as other estates 
of ours, and always with an eye to the benefit of the 
Indians. And where the grant or sale shall be made 
by the Viceroys, it is our will that none of the officers 
above mentioned shall interfere. Upon the letters 
which shall be granted to the parties interested, 
they shall sue out confirmations, within the usual 
time prescribed in cases of grants of Indians, (en- 
comiendas de Indios.) 
87. Lib. IV. Tit. 12, Law 17.—(Vol. 2, p. 43.) 

No lands to be admitted to composition which 
shall have belonged to Indians, and are held 
by illegal title; and the Attorneys and Pro- 
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tectors are to see justice done. 

In order more effectually to favor the Indians, 
and to prevent their receiving any injury, we com- 
mand that no composition shall be admitted of lands 
which Spaniards shall have acquired from Indians, 


in violation of our royal letters and ordinances, and 


which shall be held upon illegal titles; it being our 
will that the Attorneys-Protectors should proceed 
according to right and justice, as require by letters 
and ordinances, in procuring such illegal contracts 
to be annulled. And we command the Viceroys, 
Presidents, and Audiences, to grant them their 
assistance, for its entire execution. 
88. Lib. IV. Tit. 12, Law 17.—(Vol. 2, p. 44.) 

Lands to be left in possession of the Indians. 

We command that the sale, grant, and compo- 
sition of lands be executed with such attention, that 
the Indians shall be left in possession of the full 
amount of lands belonging to them, either singly or 
in communities, together with their rivers and 
waters; and the lands which they shall have drained 
or otherwise improved, whereby they may, by their 
own industry, have rendered them fertile, are re- 
served, in the first place, and can in no case be sold 
or aliened. And the Judges who shall have been 
sent thither, shall specify what Indians they may 
have found on the land, and what lands they shall 
have left in possession of each of the elders of tribes, 
caciques, governors, or communities. 

89. Lib. IV. Tit. 12, Law 19.—(Vol. 2, p. 44.) 
No one to be admitted to make composition 
who shall not have held the land during ten 
years. Indians to be preferred. 

No one shall be admitted to make composition 
of lands, who shall not have been in possession 
thereof for the term of ten years, although he should 
state that he is in possession at the time; for such 
circumstance, by itself, is not sufficient and com- 
munities of Indians shall be admitted to make such 
compositions in preference to other private individ- 
uals, giving them all facilities for that purpose. 

90. Lib. IV. Tit. 12, Law 20.—(Vol. 2, p. 44.) 
The Viceroys and Presidents to revoke grants 
of lands made by Cabildos, and to admit them 
to composition. 

Our pleasure is, that the Viceroys and President 
Governors shall have power to revoke and annul 
grants of land made by the Councils (cabildos) of 
cities, or hereafter to be made, within their re- 
spective districts, unless such grants be confirmed 
by ourselves; and if said lands belong to Indians, 
they shall be ordered to be returned to them, and 
the uncultivated lands shall remain as they are: 
those who hold them shall be admitted to make com- 
position, paying to us such sum as may be deemed 
just. 

91. Lib. IV. Tit. 12, Law 21.—(Vol. 2, p. 44.) 


Viceroys and President not to appoint Com- 
missioners to receive composition, without 
positive necessity, and giving notice thereof to 
the King. 

Where any private person shall have occupied 
lands belonging to public places or corporations, they 
shall restore them, conformably to the law of Tole- 
do, and to those which prescribe the mode of effect- 
ing such restitution, and establishing the right of 
prescription for the benefit of private persons. And 
we command the Viceroys and Presidents not to 
grant commissions for compositions of land, without 
evident necessity, and immediately notifying us of 
the motives which induce them to grant such com- 
missions, in what places the lands are, and who are 
the persons interested: how long they have held 
them, and the quantity of plain or forest land. And 
we command them, whenever they may have to 
grant such commissions, to name persons whose 
age, experience, and abilities, shall fit them for their 
execution. 

92. Lib. IV. Tit. 13, Law 1. 
Of reservations, (propios), and reservations 
to be laid out at the founding of settlements. 

The Viceroys and Governors, being thereto au- 
thorized, shall lay out, for each town or village which 
shall be newly founded and peopled, the lands and 
lots which they may want, and the same shall be 
granted to them as reservations, (propios,) without 
prejudice to third persons. They shall transmit to 
us information of what they shall have laid out, that 
we may order the same to be confirmed. | 
93. Lib. IV. Tit. 17, Law 5.—(Vol. 2, p. 57.) 

Pastures, mountains, waters, and limits, to be 
common; and provisions to be observed in the 
Island of Hispanola. 

We have ordained, that pastures, mountains, 
and waters, shall be common in the Indies: And 
whereas some persons, without any title from us, 
have occupied extensive tracts of land, and will not 
permit any one to establish pens and herdsmen’s 
huts thereon, and to drive their cattle thither, we 
command that all pascures, mountains, and waters, 
in the Provinces of the Indies, be common to all the 
inhabitants thereof, present and to come; and that 
they may freely enjoy the use of them, and con- 
struct their huts near their pens, drive therein their 
cattle, either in herds or separately, at their option, 
all ordinances to the contrary, notwithstanding; 
which, if necessary for this object, are, hereby, so 
far repealed, and declared to be of no force or value. 
And we command all Councils, Justices, and Regi- 
dores to observe and fulfill the provisions of this 
our law; and all persons who shall hinder their 
execution, shall incur a fine of five thousand ounces 
of gold, to be levied on their persons and property, 
for the benefit of our chamber, (camera). And as 
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respects the city of Santa Domingo, in the Island of 
Hispanola, the same provisions shall be enforced, 
porvided it be understood as applying only to lands 
situated at the distance of a radius of ten leagues 
from said city, and without prejudice to third per- 
sos. And as to lands lying at the said distance of 
ten leagues, we hereby authorize and declare it to 
be our pleasure, that each flock or herd be entitled 
to a tract of one league in circumference, within 
which no other shall erect any pens or huts, provided 
the pasture of said tract be common to all, as pro- 
vided above. And wherever there shall be any 
flocks or herds, sites shall be granted for the erection 
of workshops and other improvements; and on each 
grazing farm there shall be a stone house, and not 
less than two thousand head of cattle; and if there 
be above six thousand head, two tracts shall be 
granted and if above ten thousand, three tracts; 
each tract shall have its stone house, and no person 
shall be allowed to occupy more than three tracts. 
And this shall be observed wherever there shall be 
no title or authority from ourselves, by which a dif- 
ferent disposition should be made. 

94. Lib. IV. Tit. 17, Law 8.—(Vol. 2, p. 58.) 

Wild fruits to be common. 

Our pleasure is, and we hereby declare, that the 
wild fruits of the woods be common, and that every 
one may gather them, and carry away the plants to 
place them within their improvements and estates, 
and to use them as common property. 

95. Lib. V. Tit. 2, Law 1.—(Vol. 2, p. 113.) 

OF THE GOVERNORS, CORREGIDORES, 
SUPERIOR ALCALDES, AND THEIR DEPU- 
TIES AND ALGUACILES, (CONSTABLES. ) 
Describing the Governments, Offices of the 
Corregidors, (Corregimentos,) and of the 
Superior Alcaldes, (Aleadias Mayores,) re- 
served to the will of the King and his Lieu- 
tenants, named by the Council. 

In conformity with the provisions of the Law 1, 
Title 2, Lib. 3, the appointment and disposition of 
the Corregimientos, (offices of Superior Alcaldes;) 
in the Indies, is reserved to us, together with the 
power of fixing the pay and salary which they are 
to receive in each year; of which offices mention is 
made in this Recopilation, and particularly in the 
laws contained in this Title. And in order that their 
NINE—LAW JOURNAL 
nature may be distinctly understood, it is our pleas- 
ure to declare them, as follows: 

Peru, &c. 

New Spain, &c. 
(Page 115).—The Governor and Captain General 
of Florida shall be appointed by ourselves, and im- 
mediately subject and subordinate to our Council 
of the Indies, and to no other Audience thereof; but 
it shall eb his duty to fulfill the orders of the Vice- 


roys of New Spain, with respect to matters of supe- 
rior government, and others established by custom. 
96. Lib. V. Tit. 2, Law 47.—(Vol. 2, p. 125.) 


The prohibition of treating, etc. to apply to 
Governors, Corregidors, and Alcaldes, with 
their Lieutenants. 

We declare that the Governors, Corregidors, Su- 
perior Alcaldes, and their Lieutenants, are included 
in the prohibition and penalties imposed upon offi- 
cers trading and contracting in the West Indies, and 
that in their trials and punishment, the Law 54, and 
following, of Title 16, Lib. 2, in that behalf, shall be 
observed. 

97. Lib. V. Tit. 8, Law 1.—(Vol. 2, p. 144.) 


The Viceroys and Justices to have no power 
to appoint Clerks (Escribanos) ; they shall re- 
ceive their title from the King, through the 
Council of the Indies. 

Whereas the practice has been introduced by the 
Viceroys, Audiences, Governors, and other Justices, 
in the Indies, under pretence that there is a want of 
Royal Clerks, (Escribanos,) in the cities and settle- 
ments, to appoint persons to write and act in the 
visits and inquiries, and public instruments, as if 
they were, in reality, our Royal Clerks, (Escriba- 
nos,) whence it has arisen that the records of pro- 
ceedings, inquiries, and examinations are liable to 
contain material errors and nullities; and whereas it 
is necessary that they should combine that correct- 
ness and skill so important in the exercise of those 
functions, and which are known, upon examination; 
and that a proper degree of security and good form 
should prevail through the records and _ protocols, 
which they do not keep with sufficient care 
and attention; whence result confusion and 
doubt in the establishment of truth, and some- 
times the loss of records and writings, togeth- 
er with the statement of established facts; And 
whereas it is already provided by our royal orders, (ce- 
dulas) that no one can exercise those offices, but such 
as derive their title and employ (notaria) from our 
royal person, or from such others as are empowered, 
with our special license and authority, to confer them, 
because this is an act of our jurisdiction, and a part 
of our royal prerogative; and desiring to apply the 
proper remedy to these and to many other inconveni- 
ences affecting the government and the rights of par- 
ties, we ordain and command, that the following be 
observed precisely and inviolably, and that none of our 
Viceroys, Presidents, Audiences, Governors, Corregi- 
dors, Judges, and Commissioners for visits and in- 
quiries, Perquisidores, Ordinary Alcaldes, or Justices, 
of whatever name, dignity, or quality, have power to 
appoint, or issue titles or commissions of Clerks, (Es- 
cribanos) either perpetual or for a limited time, for 
any purpose whatever, whether general or private, 
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however secret or important, under the pretence that 
there is a deficiency of Clerks in the district where 
they wish to appoint them, nor for any other cause, 
however necessary, nor to consent to tolerate or permit 
them to serve; taking care that all offenders be prose- 
cuted with all the rigor of the laws; that they shall 
be accused in the visits and inquiries, and that all pro- 
ceedings, judicial and extra-judicial, public writings, 
testaments, notifications, and others, which are to be 
made before Clerks, (Escribanos,) and attested, legal- 
ized, and authenticated by them, shall pass through, 
and be delivered and acted upon by, public Royal Es- 
cribanos, deriving their title and authority from the 
Kings, our predecessors, or ourselves, through the 
Council of the Indies. And no one who shall have ex- 
ercised the office of Escribano by virtue of an appoint- 
ment from Viceroys, Governors, Audiencies, and other 
officers referred to above, shall presume to continue 
to exercise such office, under a penalty of five hundred 
dollars for the first offense, and of eight hundred for 
the second; and in case of a third offence, not only the 
pecuniary penalty hereby imposed shall be executed, 
for the benefit of our Treasury, of the Judge, and of 
the informer, in three equal portions, but that, like- 
wise, of six years banishment from the Kingdom or 
Province wherein the offender may reside. And it is 
our pleasure, that the same be practiced and executed 
with regard to the Judges, Attorneys, (Procuradores,) 
and Clerks. (Escribanos,) who shall admit the writings 
and instruments, and the judicial or extra-judicial pro- 
ceedings, or who shall use the same, adding, with re- 
spect to the Escribanos who shall offend against the 
provisions, the penalties imposed by law upon persons 
guilty of forgery. And to give more effect to the 
foregoing, we declare that all the instruments, writ- 
ings, and judicial and extra-judicial records, made out 
or acted upon, and all attestations and — testimonies 
given in violation of this our law, shall be of no effect 
or value, nor shall be permitted to be offered, in court 
or out of court, since, being deficient in form of sub- 
stance, which defect is material. and wanting our sanc- 
tion, through the title already given or to be given. by 
our said Council, who alone have power to grant it, 
they can have no effect or value whatever. 

Nor shall our said Judges and Justices, in like manner, 
permit that the Clerks of Government, (Escribanos de 
Gobernacion,) who shall have no particular or express 
power from us to make out records of proceedings, un- 
less where such power shall appertain to their office. 
under the penalties defined above, and of nullity of 
their acts. And we command the Attorney (Fiscales) 
of our Audiences to take special care that the provis- 
ions of this law be observed in their respective dis- 
tricts; and the same obligation of deriving their titles 
or commissions from the Council of the Indies, is to 
extend to the (Clerks (Escribanos) appointed in these 


Kingdoms of Castile, to act with the Judges in visits, 
inquiries and indayations, who, in compliance with our 
orders, commissions, and letters, may have to proceed 
to the Indies. And whereas it may happen that at the 
time of making new discoveries and settlements, there 
may be a deficiency of Clerks, (Escribanos,) or that 
those who are in the cities, towns, and villages may die, 
or be disabled from serving, and that, if it were neces- 
sary to wait for such offices to be sold, the course and 
despatch of business might be suspended, we hereby 
grant power and license to the Viceroys, Presidents. 
and Governors to appoint, in the cases just referred 
to, and in no others, as Clerks, (Escribanos) of the 
Numero and Council, such persons as, being able and 
sufficient, may appear to them duly qualified to dis- 
charge the duties of those offices, until we may dis- 
pose of them in favor of such persons as we may 
choose to appoint, or sell the same, or until such re- 
linquishments be made according to law: of all which 
they shall advise us, through our Council of the Indies. 
98. Lib. VI, Tit. 3, Law 9.—(Vol. 2, p. 209.) 

Subjected Indians not to be deprived of the 

lands which they before possessed. 

Whereas the Indians would sooner and more will- 
ingly be reduced into settlements, if they were allowed 
to retain the lands and improvements which they may 
possess in the districts from which they shall remove; 
we command that no alteration be made therein, and 
that the same be left to them to be owned as before, 
in order that they may continue to cultivate them and 
to dispose of their produce. 

99. Lib. IX, Tit. 27, Law 10.—(Vol. 3, p. 326.) 
No stranger or prohibited person shall be per- 
mitted to trade with the Indies. 

We order and command that no stranger or any 
other person forbidden by these laws, be permitted to 
trade with, or contract in the Indies, or from thence 
to these Kingdoms, or to any other parts, or to go 
thither, if not thereto authorized by letters of naturali- 
zation or license from us. They shall not make use of 
such license, except with their own funds, and not with 
those of any other individuals of their nation, whether 
private or united in corporations or companies, public 
or secret, composed of many or few persons, and 
whether in their own name or in the name of persons 
interposed in their stead, under the penalty of forfeit- 
ing the goods thus traded or contracted for, and of 
all other goods in their possession, to be applied, one 
third to our Royal Chamber, (Camera,) one third to 
the Judge, and one third to the informer: The same 
penalty shall be incurred by foreigners residing in 
the Indies, and trading thence with these Kingdoms, 
or contracting without our license; The same penalty 
shall, moreover, be incurred by the natives of those 
Kingdoms substituted in the stead of such foreigners, 
and trading or contracting for them or any of them. 
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And we command the President, and the Judicial and 
Ministerial officers of the Tribunal (Casa de Contra- 
tion) of Seville, and the Judge (Official) of the Trib- 
unal of the Indies, in the City of Cadiz, if it shall be 
our pleasure to authorize such Tribunal, and our Vice- 
roys, Audiences, and Justices in our Indies and the 
islands adjacent, to cause, with particular care, this 
law to be observed, and all that is contained therein to 
be fulfilled, as well as all such other laws as prohibit 
strangers to trade and contract, and to enforce the 
penalties hereby imposed, without remission. 

100. Lib. IX, Tit. 27, Law 19.—(Vol. 3, p. 330.) 
Persons legally licensed (compuestos) not in- 
cluded in the prohibition of foreigners. 

Foreigners licensed (compuestos) by virtue of our 
orders and commissions, by officers legally authorized 
to that effect, are declared not to be included in the 
prohibition of foreigners, when they shall have been 
thus licensed, but such only as shall arrive without our 
order or license. 

101. Lib. IX, Tit. 27, Law 21.—(Vol. 3, p. 231.) 
Licensed strangers to be withdrawn from the 
sea ports. 

We command that it shall be lawful to grant to 
strangers lawfully licensed, permission to live and re- 
side wherever they please in our Indies, and to trade 
and contract therein, notwithstanding what is pro- 
hibited above, provided they do not reside in maritime 
ports and places, which shall be prohibited by heavy 
penalties, and they shall be removed to such distance 
in the interior as shall be deemed proper; and, with 
a view to greater security, the Viceroys and Governors 
shall ascertain what are the occupations, the callings, 
and the means of living of such strangers, and what 
persons they trade with, in order to know whether 
they act according to law, or whether they transcend 
their obligations. 


102. Lib. IX, Tit. 27, Law 31.—(Vol. 3, p. 333.) 


No stranger to be considered as naturalized so 
as to trade and contract in the Indies, who shall 


not possess the qualifications required by this 
law. 


In order that a stranger of these Kingdoms may 
be considered as naturalized, so as to be authorized to 
trade and contract in the Indies and Western Islands, 
it is our will, and we command that he must have re- 
sided within these Kingdoms, or in the Indies, during 
the space of twenty consecutive years; and during ten 
of these years that he have owned a house and real 
property; that he be married to a native, or daughter 
of a stranger, born in these Kingdoms, or in the In- 
dies; Provided such strangers shall not enjoy this 
privilege, unless they shall have been declared by our 
Royal Council of the Indies, to have complied with the 
provisions contained in this law; for this purpose they 
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shall apply to our said Council, and transmit the pro- 
ceedings and formalities which, for this purpose, they 
shall institute and fulfil, before the Audiences within 
the provinces where they may reside, if such there be, 
and before our Attorneys who shall be duly summoned; 
or before the Consulado, if such proceedings be had 
in the Tribunal (Casa) of Seville, with respect to in- 
habitants of Seville, San Lucar, Cadiz, or other parts 
of these Kingdoms, who shall make such allegations, as 
to them shall seem fit; and, when prepared for decis- 
ion, shall transmit said proceedings, together with 
their opinions thereon, to the Council; And, where 
there shall be no such Audiences, the proceedings shall 
be had before the Governor, or superior Judge, and 
conducted by an Attorney, to be appointed and sum- 
moned for that purpose; and the Judges, before whom 
such proceedings shall be had, shall give their opin- 
ions thereon. The Council, having considered such 
proceedings and fulfilled the foregoing directions, shall 
receive orders to issue our letters of naturalization, 
and our authorization to trade and contract in the In- 
dies: And, provided further, that such strangers, 
after being authorized, in the manner above stated, 
shall trade only with their own funds, and shall not be 
permitted to do so with the goods of other strangers 
not enjoying such privileges, under penalty of forfeit- 
ure of the merchandise with which they trade under 
their names and of the authorization granted to them 
for thus having made an illegal use of it: And, pro- 
vided also, that, within the term of thirty days, count- 
ing from the date of such authorization, they shall 
make an inventory, upon oath, of their goods, and file 
the same before the Court of Justice of the town 
wherein they reside, in order that it may, at all times, 
be known what amount of property they owned at the 
time they commenced trading in the Indies; and if 
they fail so to do, within the abovementioned period, 
the license granted them shall become null and re- 


pealed, and they shall, as before, be considered as 
strangers. 


103. Lib. IX, Tit. 27, Law 32.—(Vol. 3, p. 333.) 


The real property mentioned in the preceding 
law to amount in value to four thousand ducats, 
and to appear by documents. 


Besides the qualifications described in the pre- 
ceding law, we order and declare, as relates to that 
clause requiring strangers to be possessed of real es- 
tate, in order to acquire the right of naturalization, 
and of trading and contracting in the Indies, that such 
estate shall be, and known to be, of-the value of four 
thousand ducats, either belonging to them or acquired 
by legacy, donation, purchase, or on condition, all 
which must be made to appear by documentary evi- 


dence, sale, or perpetual permutations, and not by mere 
testimony of witnesses. 
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NO. 4. 
ROYAL REGULATION OF OCTOBER 15, 1754. 

Experience having proved the inconveniences that 
arise to my subjects of the Kingdoms of the Indies, 
from the decree issued by Royal order of the 24th of 
November, 1735, that those who would enter upon the 
Royal possessions of those dominions, should neces- 
sarily apply to my Royal person, to obtain their con- 
firmation within the time assigned, under the penalty 
of losing them, in case of their failure to do so; and 
many persons having failed to avail themselves of this 
benefit, from their inability to sustain the expense of 
an application to this Court to obtain the confirmation 
of what they compromised for or purchased, it being 
of smal] amount, or some few caballerias, (lots,) and 
those who may apply, from their purchases being of 
greater value, are at great expense, on account of the 
testimony they must present, the transmission of 
money, the appointment of agents, and other neces- 
sary expenses, that usually exceed the principal sum 
paid for the composition or purchase of these Royal 
lands before the Sub-Delegates; and, as a consequence 
of this, much land is left uncultivated, which might 
support the provinces in which they are, by being cul- 
tivated and grazing cattle; and it is another result that 
persons occupy lands illegally, through defect of title, 
without properly cultivating them, for fear of being 
denounced and prosecuted for it, and my Royal Treas- 
ury also suffering, both in the amount of sales of 
these lands, and in the consequent neglect of agricul- 
ture and tending of' cattle: I have therefore resolved, 
that, in the grants, sales, and compromises of Royal 
cultivated and uncultivated lands now made, or which 
shall hereafter be made, the provisions of the regula- 
tion shall be faithfully observed and executed. 

I. That, from the date of this my Royal Order, 
the power of appointing Sub-delegate Judges to sell 
and compromise for the lands and uncultivated parts 
of the said dominions, shall belong, thereafter, ex- 
clusively, to the Vice Roys and Presidents of my Royal 
Audiences of those kingdoms, who shall send them 
their appointment or commission with an authentic 
copy of this regulation. The said Vice Roys and Presi- 
dents shall be obliged to give immediate notice to the 
Secretary of State and Universal Despatch of the In- 
dies, of the Ministers whom they shall make Sub-dele- 
gates in their respective districts, and places where 
they have been usually appointed, or where it may 
seem necessary to appoint new ones for his approba- 
tion. Those at present exercising this commission, 
shall continue. These, and those whom the said Vice 
Roys and Presidents shall hereafter appoint, may sub- 
delegate their commissions to others, for the distant 
parts and provinces of their stations, as was previously 
done. By virtue of this law, my Council of the Indies, 
and its Ministers, are excluded from the superintend- 


ence and management of this branch of the Royal Ha- 
cienda. 

II. The Judges and Officers, to whom jurisdiction 
for the sale and composition of the Royal lands (Real- 
engos) may be sub-delegated, shall proceed with mild- 
ness, gentleness, and moderation, with verbal and not 
judicial proceedings, in the case of those lands which 
the Indians shall have possessed, and of others when 
required, especially for their labor, tillage, and tend- 
ing of cattle. 

But, in regard to the lands of the community, and 
those granted to the towns for pasturage and com- 
mons, no change shall be made; the towns shall still 
be maintained in the possession of them; and those 
that may have seized, shall be restored to them, and 
their extent enlarged according to the wants of the 
population; nor shall severe strictness be used towards 
those already in possession of Spaniards, or persons of 
other nations, and in regard to all the requirements 
of laws 14, 15, 17, 18, and 19, title 12, lib. 4, of the 
Recopilacion de Indias, shall be observed. 

III. The present regulations, and the appointment 
which shall be issued in the form prescribed in the 
first section, being received by the principal sub-dele- 
gate, they shall furnish, on their part, General Or- 
ders to the Justices of the Capitals and chief places 
of their respective districts, commanding them to be 
published therein, in the manner usual with other 
General Orders issued by Vice Roys, Presidents, and 
Audiencias, relating to my service, so that every and 
all persons who shall have possessed Royal lands, 
where settled, cultivated, tilled, or not, from the year 
1700, till the day of the publication of said order, 
may prove, before the sub-delegate, by themselves, 
their correspondents, or attorneys, the titles and 
patents in virtue of which they hold their land. For 
this exhibition an adequate time shall be fixed, pro- 
portioned to the distances; and notice shall be given, 
that they shall be deprived of, and ejected from, such 
lands, and grants of them made to other persons, if 
they fail to exhibit their warrants, within the limited 
time, without just and proper cause. 

IV. If it shall appear from the warrants or writ- 
ings so presented, or from other legal authority, that 
these persons are in possession of such Royal lands, by 
virtue of a sale or composition, made by the sub-dele- 
gates so empowered, before the said year 1700, al- 
though these acts may not have been confirmed by 
my Royal person, nor by the Vice Roys and Presidents, 
they shall still be suffered to retain free and quiet pos- 
session of them, without being caused the least moles- 
tation, or deprived of any rights by these orders, con- 
formable with the 15th law, title 12, lib. 4, of the Re- 
copilacion de Indias, already cited. 

On these warrants, it shall be noted, that the per- 
sons have complied with the obligation of exhibiting 
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them, so that they may not, in future, be disturbed in, 
or sued for their Royal lands, they nor their succes- 
sors. If persons have not warrants, their proof of 
long possession shall be held as a title by prescription. 
If they shall not have tilled or cultivated these lands, 
the term of three months, prescribed by the 11th law 
of the said title and book, shall be allowed them or 
whatever time may be thought sufficient for this pur- 
pose; and notice shall be given them, that, if they fail 
to cultivate the lands, they shall be granted to those 
who shall lodge information thereof, under the same 
condition of cultivating them. 

V. The possessors of lands sold, or compromised 
for, by the respective sub-delegates, from the said year 
1700, to the present time, shall not be molested, dis- 
turbed, nor informed against, now, nor at any time, if 
it shall appear that they have been confirmed by my 
Royal person, or by the Vice Roys, and Presidents of 
the respective districts, while in office; but those who 
shall have held their lands without this necessary re- 
quisite, shall apply for their confirmation to the Au- 
diencias of their district, and to the other officers on 
whom this power is confirmed by the present regula- 
tion. These authorities having examined the proceed- 
ings of the sub-delegates, in ascertaining the quantity 
and the value of the lands in question, and the patent 
that may have been issued for them, shall determine 
whether sale or composition was made without fraud 
or collusion, and at reasonable prices. This shall be 
done with the judgment and advice of the Fiscals; 
after considering every circumstance and the price of 
the sale or composition, and the respective dues of Me- 
dianata, (first fruits of the half year), appearing to 
have been paid into the Royal Treasury, and the King’s 
money being again paid in the amount that may seem 
proper, the confirmation of the patents of the. pos- 
sessors of these lands, shall be given in my Royal 
name, by which their property and claim in the said 
lands shall be rendered legal, as well as in the waters 
and uncultivated parts, and they and their successors, 
general and particular, shall not be molested therein. 

VI. If, by the proceedings that should have been 
used for the sales and compositions, unconfirmed since 
the year 1700, it shall appear, that these Royal lands 
have not been surveyed nor valued, as is understood to 
be the case in some Provinces, the confirmation shall 
be withheld until this be executed; and the King’s 
money shall be regulated by the increased value of the 
lands, as determined by the survey and valuation, 
which money must precede the confirmation. 

VII. There shall also be contained, in the Gen- 
eral Orders to be issued, as before said, by the sub 
delegates, to the Justices of the chief towns and places 
of their district, a clause that those who shall have 
exceeded the limits of the purchase or composition, 
adding thereto, and entering upon more land than was 


granted, whether the principal part be confirmed or. 


not, shall necessarily apply to them for the composi- 
tion of these lands, so that, after a survey and valua- 
tion of them, the patents and confirmation of them 
may be issued. 

Notice shall also be given, that the lands so occu- 
pied shall be adjudged, in a moderate quantity to those 
who shall inform of them, and that the Royal lands 
occupied without title shall be adjudged to be the prop- 
erty of the King, if, within the time appointed, the in- 
truding possessors shall not discover them, and treat 
for their composition and confirmation. This shall be 
observed and fulfilled, without exception of persons or 
communities, of what state or description they may be. 

VIII. A proper reward shall be given to those who 
shall inform of lands, grounds, places, waters, and of 
uncultivated and desert lands, and shall be allowed a 
moderate portion of those of which they shall have 
informed, as being occupied without title. This shall 
also be included in the public notice which the sub- 
delegates to be appointed, shall cause to be published in 
their respective districts. 

IX. The Audiencias shall issue the confirmations 
by Provinces, and in my Royal name, after an exam- 
ination by the Fiscal, as before said, without greater 
judicial expense to the parties than what is required 
by the regulated prices for such act. For this purpose, 
they shall collect from the Sub-delegates of their dis- 
trict the proceedings that have taken place in the 
sale or composition of that for which confirmation 
shall be required. With these, and in proportion to 
the estimated value of the lands, and considering, at 
the same time, the benefit which it was my pleasure 
to grant to those my subjects, by relieving them from 
the expense of applying to my Royal person, they shall 
determine the sum to be paid me for this new favor. 

X. To avoid costs and delay in this business, which 
would happen, if, after the patents have been issued 
by the Sub-delegates, the Audiencias should determine 
upon new surveys, or valuations, or other measures, 
the Sub-delegates shall report to the respective Audi- 
encias the measures, the Sub-delegates shall report to 
the respective Audiencias the original proceedings 
upon each matter. These they shall consider as fin- 
ished and prepared for the issuing of the patents, and 
after being examined by the Audiencias, and the opin- 
ion of their Fiscals being received, they shall be re- 
turned, and, if no objection is made, the warrants be 
issued, or the measures used, that shall be dictated as 
previously necessary, and in this way shall be facili- 
tated the prompt issue of the Royal confirmations, 
without a duplication of new patent. — 

XI. These Audiencias shall be a Court of Appeal 
for trying the decisions and sentences of the Sub-dele- 
gates pronounced by them in any suit about the sale 
or composition of Royal lands, the information lodged 
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concerning them and their survey and valuation. By 
this provision, the expensive recourse to the Council 
will be avoided, and the necessity will no longer exist 
of abandoning claims, which some persons have been 
obliged to do from their inability to sustain the con- 
sequent expense of the recourse. 

XII. In the distant Provinces of the Audiencias, 
or where sea intervenes, as Caraccas, Havana, Cartha- 
gena, Buenos Ayres, Panama, Yucatan, Cumana, Mar- 
garita, Puerto Rico, and in others of like situation, con- 
firmations shall be issued by their Governors, with 
the advice of the Oficiales Reales, (King’s Fiscal Min- 
isters) and of the Lieutenant General Letrado, where 
he may be stationed. The same officers shall also 
determine the appeals from the Sub-delegates who 
shall have been, or shall be appointed in each one of 
the said provinces and islands, without recourse being 
had to the Audencia or Chancery of the District, un- 
less the two decisions be at variance, and then, this 
is to be officially, and by way of consultation, to avoid 
the expenses of appeal. Wherever there shall be two 
Oficiales Reales, the younger in office shall be the 
Advocate of the Royal Treasury in these causes, and 
the elder, the Associate Judge of the Governor, using 
the aid of counsel, where there is no Auditor, or Lieu- 
tenant Governor, and, if the question is a point of law, 
by applying to any lawyer within or out of the dis- 
trict. And where there shall be but one Oficial Real, 
any intelligent person of the place may be appointed as 
the Advocate of the Royal Treasury. It shall also be 
the duty of the Governors, with their Associate Judges, 
to examine concerning the compositions of the Sub- 
delegates, as provided in respect to the Audiencias. 

XIII. Tne money arising from the sales and com- 
positions of each Audience and District, and from the 
King’s money paid for confirmations, shall be deposit- 
ed in the proper office, and an account kept of them 
in a separate book; and the Audiences and Presidents 


thereof, the Governors and Oficiales Reales of the Dis- 
tricts, shall furnish me an account, through my Sec- 
retary of Despatch of the Indies, of what this branch 
of the Royal revenue may have produced in each year, 
so that, upon their information, I may be able to make 
the proper disposition of this revenue. 

XIV. The Sub-delegates who may be appointed 
for the administration of this business, shall not ex- 
act any fees from the parties for what services they 
may have rendered; I therefore assign to each one, 
by way of gratuity, two per centum on the amount of 
their sales and compositions, as was allowed by the 
Council, in their regulation of the year 1696; and the 
Clerks, alone, before whom the proceedings, shall re- 
ceive the regular fees, which shall be certified at the 
end of the records. In case of a violation of this rule, 
the respective Audiencias and the Governors shall pro- 
ceed against them. 

I will that all the provisions of this regulation be 
strictly and punctually observed by my Vice Roys, 
Audiencias, Presidents, and Governors of all my Do- 
minions of the Indies, and by Sub-delegates and other 
persons whom its observance does, or may concern, 
and that it be not violated for any cause or pretext, 
as it is proper for my service, and the good of those 
subjects. And I command, that notice be taken of 
this regulation, by the General Accounting Office of 
the Council of the Indies, by the Audiencias and Chan- 
ceries, Governments, and Cities, by the Tribunals and 
Accompting Offices of the Royal Treasury, by their 
recording it, and by all other offices whom it may 


concern, so that it may be understood and faithfully 
observed by all. 


I, THE KING. 
Given at San Lorenzo el Real, October 15, 1754. 


DON GULIAN de ARRIGA. 


(To be continued.) 
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DIGEST OF CASES FROM FLORIDA 
IN THE UNITED STATES COURTS 


(This Digest of cases are the syllabi of the United States District Court, Circuit Court and Supreme 
Court opinions reported in the Federal Reporter and Supreme Court Reporter, copyrighted and published by 
the West Publishing Company of St. Paul, Minnesota, in accordance with the copyright notices contained in 
the respective issues of the Advance Sheets of the Federal Reporter and Supreme Court Reporter reporting 


the opinions in full. 


A printed report of any case digested herein reported in the Federal Reporter or the Supreme Court Re- 
porter may be obtained for 25c by addressing the West Publishing Company of St. Paul, Minnesota.) 


THE SMITH TERRY NO. 1 TUPPER V. HYDE. 
District Court, S. D. Florida, at Jacksonville. February 
24, 1923. 34 F. (2d) 570: 

“Admiralty courts determine facts on prin- 
ciples governing trials by jury, where evidence is 
sufficient to establish libelant’s case. 

“In libel to recover for hire of tug for towing 
barge, evidence held to establish libelant’s claim 
that tug was seaworthy, and that delays were due 
to weather conditions, for which claimant was not 


“In proceedings for habeas corpus, suffici- 
ency of indictment as pleading was matter for ad- 
judication of trial court. 

“In habeas corpus proceedings, technical 
faults in indictment do not keep it from being 
sufficient evidence of probable cause, justifying 
order of removal, under 18 USCA 591.” 


FLORIDA PUBLIC UTILITIES CO. V. CITY OF 


entitled to deduction. WEST PALM BEACH, ET. AL. Circuit Court of Ap- 
“Where logs indicate bad weather condi- peals, Fifth Circuit. December 11, 1929. 36 F. (2d) 
tions, master of vessel is judge of what is requir- 318: 


ed for the safety of the property and the life of 
the crew.” 


EVANS V. UNITED STATES. Circuit Court of 
Appeals, Fifth Circuit. December 9, 1929. 36 F. (2d) 
315: 

“Under 18 USCA 591, hearing before com- 
missioner was preliminary to action by judge on 
subject of removal for trial of accused, but con- 
clusions of commissioner were immaterial, on 
judge making order of removal, since judge alone 
could order removal. 

“Order of removal for trial under 18 USCA 
591, is not appealable. 

- “On petition for habeas corpus, evidence iden- 
tifying petitioners as persons accused by indict- 
ment and indictment charging petitioners with 
criminal offense, however inartificially, was pri- 
ma facie proof of probable cause, justifying order 
of removal, under 18 USCA 591. 

“Indictment charging conspiracy to violate 
National Prohibition Act (27 USCA), alleging do- 
ing in district in which indictment was found of 
overt acts to effect objects of conspiracy charged, 
held not fatally defective, on order for removal, 
because of failure to allege where conspiracy was 
formed, or that overt act was committed in dis- 
trict in which indictment was returned. 

“Offense of conspiracy to violate National 
Prohibition Act (27 USCA) held triable in dis- 
trict where overt act was done. 


“Gas company’s bill to enjoin city from put- 
ting in effect an ordinance reducing rates approxi- 
mately 20 per cent., with exhibits and supporting 
affidavits, held to show prima facie case entitling 
plaintiff to preliminary injunction on ground of 
irreparable injury if reduction proved unwarrant- 
ed; customers and city being amply protected by 
bond.” 


HOTEL HALCYON CORPORATION ET AL. V. 


ACME SUPPLY CO. Circuit Court of Appeals, Fifth 
Circuit. December 9, 1929. 36 F. (2d) 353: | 


“Involuntary petition in bankruptcy, alleging 
that defendants ‘owe debts to the amount of $1,-. 
000 and over,’ that petitioner has provable claim 
against them, ‘which amounts to $500 and ovet 
in the aggregate, in excess of the value of assets 
held by them,’ and that nature and amount of 
claim ‘is as follows: Judgment in the sum of 
$11,482.77,’ held insufficient as not showing that 
claim amounts to $500 or over in excess of value 
of securities held by petitioner, that judgment 
was for petitioner or his assignor or against de- 
fendants, or either of them, or that either owed as 
much as $1,000, as required by 11 USCA 22b, 95b. 

“A private corporation and individual or two 
or more individuals or corporations, not shown 
to be related to each other as partners, cannot be 


‘proceeded against by a single involuntary bank- 


ruptcy petition.” 
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COLLINS V. BANK OF TITUSVILLE & TRUST 


CO. In re Hendry. Circuit Court of Appeals, Fifth Cir- 


cu 


it. December 14, 1929. 36 F. (2d) 482: 

“Evidence in bankruptcy proceeding held to 
warrant inference that mortgagee by an ordinar- 
ily diligent inquiry would have learned that bank- 
rupt was insolvent at time of execution of mort- 
gage, and that enforcement of mortgage would 
effect a preference within Bankruptcy Act 60b 
(11 USCA 96 (b), and mortgage was therefore 
voidable at instance of trustee. 


4 


“Where creditor was put on inquiry which, 
if it had been prosecuted with ordinary diligence, 
would have disclosed debtor’s insolvency and con- 
sequences of a mortgage given by the debtor to 
secure a pre-existing debt, creditor is chargeable 
with having had, when mortgage was given and 
within the meaning of Bankruptcy Act 60b (11 
USCA 96 (b), reasonable cause to believe that 
enforcement of mortgage would effect a prefer- 
ence.” 
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FEDERAL COURT FOR SOUTHERN 
DISTRICT OF FLORIDA COMPLETES 
BUSY YEAR 

By HERBERT U. FEIBELMAN. 


The District Court of the United 
States for the Southern District of Flor- 
ida has just completed one of the busiest 
years in its history, and in the number 
of cases concluded during the past year, 
has placed itself-among the first eleven 
courts in the United States, according 
to figures compiled from the Annual Re- 
port of the Attorney General of the Unit- 
ed States, for the fiscal year ending 
June 30, 1929. 

The Federal Court for the Southern 
District of Florida terminated a total of 
3,626 cases, and only ten other courts in 
the United States concluded as many or 
more cases, including civil and criminal 
cases instituted by the Federal Govern- 
ment, civil cases instituted by private 
litigants, and banrupticies. The greatest 
number of cases terminated by any one 
court was 13,865, in the District Court of 
the United States for the Southern Dis- 
trict of New York. In the termination 
of 3,626 cases, the local Federal Court 
was confronted with 3,751 cases unde- 
termined at the beginning of the past 
fiscal year, and 3,441 new cases filed, 
leaving a total of 3,566 cases to be de- 
termined at the end of the last fiscal 
year. 

A careful analysis of the statistical 
report of the Attorney General reveals 
a prodigious amount of work on the part 
of the local court, with a high percentage 
of cases terminated. 

It is also interesting to note that 
during the past fiseal year 549 bank- 
ruptey suits were instituted, whereas 
during the fiscal year ending June 30, 
1928, 725 bankruptcies were instituted. 
This appears to have been the peak 
year. During the fiscal year ending” 
June 30, 1929, the number of bank- 
ruptcies increased throughout the Unit- 
ed States. There were 53,061 bank- 
ruptcies instituted in the Federal Courts 
of the United States for the 1928 fis- 
cal year, whereas 57,280 bankruptcies 
were filed in the 1929 fiscal year. In 
other words, while bankruptcies were on 
the increase through the United States, 
they showed a decided decrease in the 
Southern District of Florida. 

While the local Federal Court was con- 
cluding 3,626 cases of all kinds, it main- 
tained its accustomed high standard of 
efficiency in administering bankruptcy 
estates. A compilation of figures taken 
from the report of the Attorney General 
of the United States shows that for the 
fiscal year ending June 30, 1929, the 
percentage cost of administration was 


-2242 per cent. This was the average 
throughout the United States, while the 
District Court of the United States for 
the Southern District of Florida, during 
the corresponding period, expended .1818 
per cent of the sum of $1,062,125.777, the 
net amount realized by marshals, receiv- 
ers, trustees and referees. It will be re- 
called from an article prepared by ihe 
writer some months ago, that the cost of 
administration in the District Court of 
the United Sates for the Southern Dis- 
trict of Florida, for the fiscal year 1928, 
was .1766 per cent, whereas the cost 
throughout the United States was .2376 
per cent. In the fiscal year 1929, accord- 
ing to a compilation made from figures 
submitted by the Attorney General, the 
average dividend throughout the United 
States was .1045 per cent, while the divi- 
dend in Florida was .0579 per cent, and 
this dividend was made possible in spite 
of the difficulty in disposing of property 
of any kind in south Florida during 
the period beginning July 1, 1928 and 
ending June 30, 1929. 

The Annual Report of the Attorney 
General, therefore, furnishes fine evi- 
dence of the work of the local Federal 
Court, whose accomplishment in volume 
of work and in economic administration 
should be a source of pride to all citi- 
zens of Florida. 


ITALY PUTS TEETH 
IN MURDER LAWS 


Honor, Temporary Insanity and 
Heated Blood Defense Pleas 
Banned. 


ROME—(By A. P.)—Murder in the 
heat of blood, murder for “reasons of 
honor” and murder under “temporary 
insanity” are stripped of all pretext for 
defense and made nothing but plain mur- 
der throughout Italy by an order which 
Alfred Rocco, minister of justice, direct- 
ed to the judges and prosecutors of the 
Court of Appeals and Courts of As- 
size. 

Sharply inveighing against ‘morbid 
sentimentality” in murder trials, the 
minister ordered the judges to change 
their judicial point of view so that mur- 
derers of the classes mentioned will not 
be granted acquittals. 

Falling of Fetish. 

Thus falls another choice fetish of this 
hot-blooded nation. For generations the 
belief has been cherished that a husband 
who murdered the lover of his wiie 
should be freed, that murder committed 
while the blood was up was not mur- 
der, even that murder committed during 


the blowing of a sirocco—a hot, humid, 
irritating wind from the African deserts 
—was excusable. 


Juries would not convict in such cases, 
and judges readily: freed the prisoners. 
Only recently a husband who had slain 
a suitor of his wife was acquitted. Min- 
ister Rocco called special attention to 
this case. 


Extreme Caution Ordered. 


The order directed that judges should 
admit pleas of temporary insanity only 
with extreme caution. And even if this 
plea should actually secure an acquittal 
the prisoner is not to be freed, but is to 
be regarded as a maniac and treated as 
such. 


“Although the Fascist regime has un- 
dertaken a work of vast social regenera- 
tion, there still persist some prejudices 
and remnants of barbarism and of tra- 
ditional semi-animality,” said the order. 
“Not last and least is the so-called law 
of killing for pretended reasons of honor 
—a law rooted in the mind of the people 
to such an extent that they believe that 
circumstances alone induce the crime of 
passion. They therefore believe that a 
husband whose blood was aroused by 
jealousy and suspicions of conjugal be- 
trayal should be acquitted of murder. 


“Scandalous” Verdicts. 


“Verdicts, therefore, almost always 
scandalous, as that pronounced recently 
in the capital itself, are frequent, legal- 
izing through morbid sentimentalism at- 
tempts against the sanctity of human 
life proclaimed inviolable by religion 
and by law. Following with close atten- 
tion the Assize trials for murder, I have 
seen with deep sorrow that, even in the 
Fascist regime, not only do the citizen- 
jurors augment the discredit of the in- 
stitution of the jury, but the judges 
themselves sometimes do not do what is 
possible for avoiding such acquittals. 


“While the work of the Fascist gov- 
ernment is intensified to educate public 
opinion by destroying superstitions and 
prejudices and holding up human life as 
a divine gift, while more vigorous pro- 
tection is given to human life in the 
new penal code, it is necessary that the 
judges make this work efficacious. I 
recommend that the prosecutors main- 
tain the letter and spirit of the legisla- 
tion, without revealing uncertainty over 
the culpability of the accused, or, worse, 
lending themselves to morbid _ senti- 
mentalism. 


“Only by these methods can we avoid 


acquittals that threaten the moral fiber 
of the nation.” 
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OTHER CASES OF INTEREST 
R. H. Gibson, Appellant, 

vs. 
JOSEPPH GUYTON, Appellee. 

Error to the Civil Court of Record, in 
and for Dade County, Florida; David J. 
Heffernan, Judge. 

BLACKWELL & GRAY, for plaintiff 
in error. 

HAMILTON & MANN, for defendant in 
error. 

This cause was predicated on a trans- 
action involving the sale of a boat by 
Guyton to Gibson for the sum of twelve 
thousand dollars. It appears that Gibson 
paid six thousand dollars down and was 
to pay the remainder in installments of 
one thousand dollars per month. He was 
also to keep the boat insured for $12,- 
000.00, the policy to be payable to Guy- 
on, and division of proceeds, in case of 
loss, to be made to the parties as their 
interest appeared. The boat was later 
destroyed by fire. At that time Gibson 
owed Guyon a balance of $4,000.00 on 
the purchase price. There was some dis- 
pute as to whether or not the policy 
of insurance was in force at the time 
of the loss. However, it appears that the 
insurance company paid Guyon $2,500.00 
which Guyon alleges in his pleadings was 
a “nuisance settlement”. Guyon then 
credits Gibson with that amount on the 
balance due, and sues him for the re- 
maining $1,500.00. 

It appears that legal title to the boat 
remained in Guyon until the purchase 
price was fully paid at which time a bill 
of sale deposited in escrow with a Trust 
Company was to be delivered to Gib- 
son. The sale agreement also provided 
that if there was default in the pay- 
ments by Gibson that Guyon could retain 
all the previous payments .as liquidat- 
ed damages, and this carried with it his 
right to also retake the boat. But the 
boat burned making its retaking impos- 
sible, but Guyon rengotiated a settlement 
with the insurance company and accept- 
ed same in release of its liability. The 
boat burned on February 7th, 1926. Guy- 
on settled with the insurance company 
and Gibson made no further payments. 

If the boat had not burned and Gib- 
son had defaulted in his payments then 
Guyon could have elected to retake the 
boat and retain the payments already 
made as his damages, or let Gibson keep 
the boat and sue him for the balance 
due, but he could not avail himself of 
both privileges. He would have had to 
elect which course he wolud pursue. The 
boat having burned, then under the cir- 
cumstances of this case, the insurance 
stood in place and stead of the boat. Al- 


though the amount paid was not suffici- 
ent to pay the balance due, Guyon elect- 
ed to take it, and then also proceeded 
to sue Gibson for the balance. If he 
had desired to hold Gibson responsible 
for the balance due he should not have 
accepted this settlement. Man _ cannot 
have his cake and eat it too. 

On the question of whether or not Gib- 
son had complied with the contract pro- 
vision regarding the insurance there is 
dispute. However, the insurance com- 
pany acknowledged considerable liability 
when it agreed to pay and did pay §$2,- 
500.00. It is a known fact that insur- 
ance companies do not pay unless there 
is a liability. That is common knowl- 
edge and “what everybody knows the 
Courts are assumed to know” St. Lucie 
County Bank & Trust Co. vs. Aglin, et 
al., 114 So. 446. Where there is any dis- 
pute at all they promptly fall back on 


the “little writing” in their policies, and 
as an honored jurist of this State in its 
early days once stated, “In the large let- 
tered provisions on the front page of the 
policy the company promises to pay, and 
in the small lettered provisions on the 
inside pages of the policy, they promise 
not to pay.” 

As the Court sees this case from the 
record the conclusion is reached that 
theer was no further liability resting on 
Gibson which could have been made the 
basis for the judgment now here for re- 
view. 

Therefore, it is ordered that the judg- 
ment be and the same is hereby reversed, 
for such other and further proceedings 
therein as may not be inconsistent with 
the adjudication herein announced. 

Done this January 23rd, 1930. 

HAL W. ADAMS, 
Circuit Judge Pro Haec Vice. 
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